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icial District Court - Benewah County

User: SBRADBURY

ROA Report

Case: CV-2012-0000342 Current Judge: Fred M. Gibler
Martin Hayes, etal. vs. City Of Plummer, An Idaho Municipal Corp., etal.

Other Claims
Date
8/24/2012

8/28/2012

Judge
New Case Filed - Other Claims

Patrick R McFadden

Filing: A - All initial civil case filings of any type not listed in categories B-H,
or the other A listings below Paid by: Hayes, Martin (plaintiff) Receipt
number: 0002325 Dated: 8/24/2012 Amount: $96.00 (Check) For: Hayes,
Lynn (plaintiff) and Hayes, Martin (plaintiff)

Patrick R McFadden

Summons: Document Service Issued: on 8/24/2012 to City Of Plummer,
An Idaho Municipal Corp.; Assigned to Private Server. Service Fee of
$0.00.

Patrick R McFadden

Plaintiff: Hayes, Martin Appearance Michael T Howard

Fred M. Gibler

Plaintiff: Hayes, Lynn Appearance Michael T Howard

Fred M. Gibler

Change Assigned Judge (administratively moved from Magistrate Court to
District Court to correct clerk's error)

Fred M. Gibler

Amended Complaint and Demand for Jury Trial

Fred M. Gibler

Clerk's Note: Amended Complaint adds Defendants Worley School District Fred M. Gibler
44 and Accelerated Construction & Excavation, LLC
Summons: Document Returned Not Served on 8/28/2012 to City Of
Plummer, An Idaho Municipal Corp.; Assigned to Private Server. Service
Fee of $0.00.

Fred M. Gibler

Summons: Document Service Issued: on 8/28/2012 to City Of Plummer,
An Idaho Municipal Corp.; Assigned to Private Server. Service Fee of
$0.00.

Fred M. Gibler

Summons: Document Service Issued: on 8/28/2012 to Worley School
District 44; Assigned to Private Server. Service Fee of $0.00.

Fred M. Gibler

Fred M. Gibler
Summons: Document Service Issued: on 8/28/2012 to Accelerated
Construction && Excavation, LLC; Assigned to Private Server. Service Fee
of $0.00.
10/11/2012

Fred M. Gibler
Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Paine Hamblen LLP Receipt number: 0002737 Dated:
10/11/2012 Amount: $66.00 (Check) For: City Of Plummer, An Idaho
Municipal Corp. (defendant)
Defendant: City Of Plummer, An Idaho Municipal Corp. Appearance Peter
C Erbland

Fred M. Gibler

Notice Of Appearance

Fred M. Gibler

Summons: Document Returned Served on 10/11/2012 to City Of Plummer, Fred M. Gibler
An Idaho Municipal Corp.; Assigned to Private Server. Service Fee of
$0.00.
10/25/2012

Fred M. Gibler
Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Andrew Bohrnsen, PS Receipt number; 0002838
Dated: 10/25/2012 Amount: $66.00 (Check) For: Accelerated Construction
& Excavation, LLC (defendant)
Notice Of Appearance

Fred M. Gibler

Defendant: Accelerated Construction & Excavation, LLC Appearance
Andrew C Bohrnsen

Fred M. Gibler

Affidavit Of Service

Fred M. Gibler

Affidavit Of Service

Fred M. Gibler
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Case: CV-2012-0000342 Current Judge: Fred M. Gibler
Martin Hayes, etal. vs. City Of Plummer, An Idaho Municipal Corp., etal.

Other Claims
Date
10/25/2012

Judge
Affidavit Of Service

Fred M. Gibler

Summons: Document Returned Served on 10/5/2012 to Worley School
District 44; Assigned to Private Server. Service Fee of $0.00.

Fred M. Gibler

Summons: Document Returned Served on 10/16/2012 to Accelerated
Fred M. Gibler
Construction && Excavation, LLC; Assigned to Private Server. Service Fee
of $0.00.
10/30/2012

Notice Of Service of Defendant City of Plummer's First Set of
Interrogatories and Requests for Production of Documents to Plaintiffs

Fred M. Gibler

10/31/2012

City of Plummer's Answer to Amended Complaint

Fred M. Gibler

11/19/2012

Answer, Affirmative Defenses and Jury Demand of Defendant Accelerated
Construction & Excavation, LUC

Fred M. Gibler

12/3/2012

Fred M. Gibler
Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Anderson, Julian & Hull LLP Receipt number: 0003140
Dated: 12/3/2012 Amount: $66.00 (Check) For: Worley School District 44
(defendant)
Answer to Amended Complaint and Demand for Jury Trial

Fred M. Gibler

Defendant: Plummer-Worley Joint School Dist. #44 Appearance Brian K
Julian

Fred M. Gibler

12/7/2012

Notice Of Service of Plaintiffs' Responses to Defendant City of Plummer's
First Interrogatories and Requests for Production of Documents

Fred M. Gibler

12/10/2012

Notice Of Service of Plaintiffs' Responses to Defendant Accelerated
Construction & Excavation, LLC's Interrogatories and Requests for
Production of Documents

Fred M. Gibler

12/18/2012

Notice Of Service of Plaintiffs' First Interrogatories and Requests for
Production to Defendant City of Plummer

Fred M. Gibler

Notice Of Service of Plaintiffs' First Interrogatories and Requests for
Production to Defendant Accelerated Construction

Fred M. Gibler

1/28/2013

Notice Of Service of Discovery

Fred M. Gibler

2/5/2013

Notice Of Service of Interrogatories and Requests for Production

Fred M. Gibler

3/13/2013

Notice Of Service of Defendant City of Plummer's Answers and Responses Fred M. Gibler
to Plaintiffs' First Set of Interrogatories and Requests for Production of
Documents

4/1/2013

Notice Of Service of Defendant Plummer Worley Joint School District's
Responses to Plaintiffs First Interrogatories and Requests for Production

Fred M. Gibler

Notice Of Service of Defendant Plummer Worley Joint School District's
Responses to Plaintiff's First Interrogatories and Requests for Production

Fred M. Gibler

4/9/2013

Notice Of Service of Discovery

Fred M. Gibler

4/29/2013

Stipulation for Dismissal of Claims against the Plummer Worley Joint
School District 44

Fred M. Gibler

4/30/2013

Order Of Dismissal of Plummer Worley School District 44

Fred M. Gibler

Civil Disposition entered for: Plummer-Worley Joint School Dist. #44,
Defendant; Hayes, Lynn, Plaintiff; Hayes, Martin, Plaintiff. Filing date:
4/30/2013

Fred M. Gibler

Notice Of Service of Discovery Requests

Fred M. Gibler

5/24/2013
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Case: CV-2012-0000342 Current Judge: Fred M. Gibler
Martin Hayes, etal. vs. City Of Plummer, An Idaho Municipal Corp., etal.

Other Claims
Date
6/4/2013

Judge
Hearing Scheduled (Status 08/16/2013 11 :00 AM)

Fred M. Gibler

Notice Of Hearing

Fred M. Gibler

7/3/2013

Notice of Change of Address/Firm Name

Fred M. Gibler

7/31/2013

Stipulation for Dismissal of Claims Against Accelerated Construction &
Excavation, LLC

Fred M. Gibler

8/2/2013

Order Of Dismissal of Defendant Accelerated Construction & Excavation,
LUC

Fred M. Gibler

Civil Disposition entered for: Accelerated Construction & Excavation, LLC,
Defendant; Hayes, Lynn, Plaintiff; Hayes, Martin, Plaintiff. Filing date:
8/2/2013

Fred M. Gibler

8/16/2013

Hearing result for Status scheduled on 08/16/2013 11 :00 AM:
Held Howard and Erbland telephonic

Fred M. Gibler

10/11/2013

Defendant City of Plummer's Motion for Summary Judgment

Fred M. Gibler

Memorandum in Support of Defendant City of Plummer's Motion for
Summary Judgment

Fred M. Gibler

Affidavit of Peter Erbland in Suppport of Defendant City of Plummer's
Motion for Summary Judgment

Fred M. Gibler

Affidavit of Deborah Argelan in Support of Defendant City of Plummer's
Motion for Summary Judgment

Fred M. Gibler

10/17/2013

Hearing Scheduled (Jury Trial 08/19/2014 09:30 AM)

Fred M. Gibler

10/22/2013

Notice Of Hearing on Defendant City of Plummer's Motion for Summary
Judgment

Fred M. Gibler

11/27/2013

Errata Regarding Memorandum in Support of Defendant City of Plummer's Fred M. Gibler
Motion for Summary Judgment

12/2/2013

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: Doman Law Offices, P.C. Receipt number:
0006069 Dated: 12/2/2013 Amount: $28.00 (Check)

Fred M. Gibler

Hearing Scheduled (Motion for Summary Judgment 01/10/2014 11 :30
AM) (Erbland)

Fred M. Gibler

Amended Notice of Hearing on Defendant City of Plummer's Motion for
Summary Judgment

Fred M. Gibler

12/3/2013

Hearing

(Motion for Summary Judgment 02/14/2014 11 :00 AM) (Erbland)

Fred M. Gibler

12/5/2013

Second Amended Notice of Hearing on Defendant City of Plummer's
Motion for Summary Judgment
Date: February 14, 2014
Time: 11:00 AM.

Fred M. Gibler

2/3/2014

Affidavit of Michael T. Howard

Fred M. Gibler

Affidavit of Jennifer Okerlund

Fred M. Gibler

Plaintiffs Response to Defendant's Motion For Summary JudgmentO

Fred M. Gibler

2/7/2014

Reply Memorandum in Support of Defendants City of Plummer Motion For
Summary Judgment

Fred M. Gibler

2/21/2014

Hearing result for Motion for Summary Judgment scheduled on 02/14/2014 Fred M. Gibler
11 :00 AM: Hearing Held (Erbland)

3
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Case: CV-2012-0000342 Current Judge: Fred M. Gibler
Martin Hayes, eta I. vs. City Of Plummer, An Idaho Municipal Corp., etal.

Other Claims
Date
3/11/2014

Judge
Order on Defendant City of Plummer's Motion For Summary Judgment

Fred M. Gibler

Judgment

Fred M. Gibler

Civil Disposition entered for: Accelerated Construction & Excavation, LLC,
Defendant; City Of Plummer, An Idaho Municipal Corp., Defendant;
Plummer-Worley Joint School Dist. #44, Defendant; Hayes, Lynn, Plaintiff;
Hayes, Martin, Plaintiff. Filing date: 3/11/2014

Fred M. Gibler

STATUS CHANGED: Closed pending clerk action

Fred M. Gibler

3/12/2014

Hearing result for Jury Trial scheduled on 08/19/2014 09:30 AM:
Dismissed Before Trial Or Hearing

Fred M. Gibler

3/14/2014

Defendant's Memorandum of Costs

Fred M. Gibler

4/22/2014

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Winston & Cashatt Receipt number: 0007216 Dated: 4/22/2014
Amount: $109.00 (Credit card) For: Hayes, Lynn (plaintiff) and Hayes,
Martin (plaintiff)

Fred M. Gibler

Filing: Technology Cost - CC Paid by: Winston & Cashatt Receipt
number: 0007216 Dated: 4/22/2014 Amount: $3.00 (Credit card) For:
Hayes, Lynn (plaintiff) and Hayes, Martin (plaintiff)

Fred M. Gibler

Notice of Appeal

Fred M. Gibler

Appeal Filed In District Court

Fred M. Gibler

STATUS CHANGED: Inactive

Fred M. Gibler

Appealed To The Supreme Court

Fred M. Gibler

4/29/2014

Bond Posted - Cash (Receipt 7256 Dated 4/29/2014 for 100.00)

Fred M. Gibler

5/20/2014

Bond Posted - Cash (Receipt 7432 Dated 5/20/2014 for 183.00)

Fred M. Gibler

5/22/2014

Notice Of Lodging Transcript On Appeal

Fred M. Gibler

•

-,1- - - - .. - - !i

-

-

,_

I~

J1

ir1,

Fil..... ::t"'D
..

I..., .... , •r-',

·

i ;· ·f[i
;

I

/,ff

,

(''1)! i~:·,:-,,·
'! > i
,,,1 \ ,

\ .. • ;

'
I
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Atton..11::ys for Plajntiffs

71
8

9

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STA TE
OF IDAHO, JN AND FOR THE COUNTY OF BENEWAH

I

10 11
,\ r, 'l'TN "1 '• .,,rn .,
~ 1 Y"'r~j"'°'!
T1\. r H \ "'i.,71::'s
11 Ll\il
I
:.. ..~,;.,1\_ l {_; I J ..,1-1 I c~ J.iH},
. 1-\ 1 J:~i..'
1husband a.nd ,,,vifo and the marital community
,I

CaseNo. <!_,VMl::J.,.-:-c:3-1/~

iJ::{:r<;;'.;Of,

12

Plaintiffs,

COMPLAINT f\l'tU DEM,:\J\1D FOR JURY
TRIAL

vs.

THI~ CIT'"'{ OF PLU1\t1.1\1ER, a political
svl1drv1:t!ori,

--------18
19

Defendant.

Pla;ntiffs allege:

! ·
t. 1

;: I ].
t.,. i

At all rdevam times, Plaintiffs Martin Hayes and Lynn Hayts wer-:: a mar6ed .e:ou;1k

residing in Kootenai County, Idaho.
!.2

231

Ar. all relevant times, Defendant City of Plummer was a political subdivision of the Stak
ofldaho, County of Benewah.

24

J.URIS1l1CIJ:ON/VENUE

21:;

L-.J

,J

Fee Categor1: A.l.
Filing Fee: $96.00

")

.

The 1crs giving rise to Plaintiffs' claims occuned in Benewah Cmmty, Idaho ..

26

COMPLAINT AND DEMAND FOR JURY TRIAL
PAGE 1

..:i. ?RO:'ESS01i!;l SER'/ICE Qt1f!2'011A1fDl\'i
200 ('f.;,rtiltf1oot 81~i:l., f,;;n,, 2iJtl
Cc-e~r t..½' ,-'\lsn-:t, Ide.ho .830'14
F'hc:'\e: (:::'.Oll) ,:;1;;,-";:103

I

-- 2.2

-

-

1111

-

-

-

-

11111111

Plaintiffs claim an amount to be ptoveu at trial, hut in excess of the jurisdictional limit of
$10,000.00.

2.3

Plaintiffs have complied wii:h the Notice of Tort Claims procedures set forth in Idaho
Code §6-907.

2A
6

Jurisdiction and venue are proper in tbs cou:n.

:FACTUAL ALLEGATIONS

7

• 3.1

8

On or around October 13 . l 975 the City of Plummi.':r became the fee interest owner of a
h

parcel of land located on the corner of Elm Streel. and 13' Street in Plummer, Idaho ("the
Premises").
At all relevant times, the Pt emises wue

p1H

to use as

:3,

footbaJJ / sports field and the City ,

of Plummer received compcns::1ti.on frx itt-: ,.rn,:.

3.3

On or around Augu~:t '.W 11,. the City of Phanir::er u.ndert•Jok construction of
.
t s to t.
.he p. remrn{;s, rr,.Gmt1mg
. ' l" er~ctwn
.
, ;
unprovemen
{,.r•• a specraior
g-ran dstand,'

3.4

The construction proce.ss re,sulted in the creation c,f ckep tire tracks and uneven ground,
which were not eliminated prior 10 open1.ng the Pri.:,mises to guests

35

Plaintiffs Martin and LyTm Hayes are residents of Kootenai County, Idaho.

3.6

On or about September 17, 2011 Pl.x~ntiffs were spectators at their grandson's football
game, which was being held on tbe Prornis,:s.

3.7
20

I

construction and fell.

l·

21 ,

, 4.

2.2 !
I

f

Plaintiff Martin Hayes was injured when he sturnbled over uneven ground caused by the

'FIRST CAUSE OF ACTION,- PRE.MISES l~IABlLITY
4.1

Plaintiffs re-allege paragraphs 1.] through 3.7 ofthe Cornpla.i.nt as though fully set forth
herein.

24

4.2

25

At the time of the incident, Plaintiff \Vas a 1::.~nnissivc user of the Premises and held the
status of invitee or licensee.

26
COMPLAINT AND DEMAND FOR JURY TR JAL

,1 PAGE2

L
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I
I

I
i

ii
!

1

4.3

2

Premii.:es that it knew or should have known created an unreasonable risk of ha.rm, and to

3

otherwise use reasonable care to make the Premises safe for use.

4

4.4

5

risk ofharr.a to others.

7

4.5

8
4.6

li)

5.
5.1

13
.5-2

15

harm.

17

5.3

18

Defendant breached its duties as descnbed when Defendant or one of its agents created
the deep tir,~ tracks and uneven ground.

19

5.4

20

As a direct ::ind proximute re~:alt of said breaches, Plaintiffs have incurred gerierai and
specia.l damages in an arncant to be proven at t:tiaL

6.

J'HlRD _CAUSE OF Ac:rtO:N -_LO.~S OF CONSORTIUM
6.1

23

26

Apart from its duti~s as landovmer, Defendant owed Plaintiffs a duty to use reasonable
care to avoid creating a condition upon the Premises that created an 1.nreasonable risk of

16

25

Plaintiffs re..allege pc1.rngrnph8 1. t t.!-:Jiough 4.6 of the Complaint as though fully set forth
herein.

14

24

As a direct and proximate result of said breaches, Plaintiffs have incurred general and
special damagt';S in a:n amount to be proven at trial.

12

22

Defendant breached its duties when it failed to correct the hazardous conditions or
otherwise warn potential users of the hazard.

9

21

By virtue of tim~ anJ involvement in the construction, Defendant knew or should have
known 1hat the walking surface of the Premises was uneven and posed an unreasonable

6

11

Defendant owed Plamtiff a duty to warn of defective or hazardous conditions on the )

Plaintiffs re-allege paragraphs 1 1 through 5.4 of the Complaint as though folly set forth
herein.

6.2

As a direct and proximate result of the damage to Plaintiff Martin Hayes from said
breaches, Plaintiff Lynn Hayes has incurred general and special damages in an amount to
be proven at trial.

COMPLAINT AND DEMAND FOR JURY TRW~
PAGE3

i

I

i

!
!
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7.

2

DEMA~'D ItOR JURY TRIAL
7.1

3

Pursuant to I.R.C.P. 38(b), Plaintiffa demand a jury trial consisting of twelve 02) jurors.

WHEREFORE, Plaintiffs pray that:

4

1.

5

Judgment be granted in favor of Plaintiffs for all claims against Defendant in an amount
to be proven at trial, hut in excess of the jurisdictional limit of $10,000.00;

6

7

8

2.

Plaintiffs recover all costs and attorneys' allowed by law; and

3.

For such other relief the Court deems just and equitable.

DATED this __~ day of August, 2012.

9
10

MIC
LT. HOWARD, ISB No. 6 l28
W STON & CASHATT, LAWYERS, a Professional
Service Corporation
Attorneys for Plaintiffs

11

12
13
14

15

3~,4[99

16
17
18
19
20

2.1

22
23

24
25
26
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation
250 Northwe8t Boulevard, Suite 206
Coeur d''Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile:: (208) 765-2121
mth@winstoncashatt.com

6

Attorneys for Plaintiffs

2

3
4

I i

'\[;: l u

1 ·-.1

' i /..

7

8
9

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

10

11

12

MARTIN HAYES and LYNN HAYES,
husband and wife and the marital community
thereof,

13

14

15
16

17
18

Plaintiffs,

AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL

VS,

THE CITY OF PLUMi\1:ER, a political
subdivision; WORLEY SCHOOL DISTRICT
44, a political subdivision; and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC, an Idaho Limited
Liabillty Company,

19

20

Case No. CV-2012-342

Fee Category: AJ.
Filing Fee: $96.00

Case Assigned To
Judge Fred M. Gibler

Defendants.
Plaintiffs allege:

21
22

1.1

23
24
25

At 8-ll relevant ti.mes, Plaintiffa Martin Hayes and Lynn Hayes were a manied couple
residing in Kootenai County, Idaho.

1.2

At all relevant times, Defendant City of Plummer was a political subdivision of the State
of Idaho, County of Benewah.

26
AMENDED COMPLAINT AND DEMAND FOR JURY
TRlAL
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L3

2

the State of Idaho, County of Benewah.

3

1.4

4
5

2.

7

JURISDICTIONNENUE
2.1

The acts giving rise to Plaintiffs' claims occurred in Benewah County, Idaho.

2,2

Plaintiffs claim an amount to be proven at trial, but in excess of the jurisdictional limit of

8

$10,000.00.

9

2.3

10

2.4

3.

3.1

Premises").
3 .2

17

#44, which exercised some degree of possession and control of the Premises.
3.3

20

spectator grandstand.
3.4

Defendant Accelerated was hired to perform some, or all of the work on the project

3 .5

The construction process resulted in the creation of deep tire tracks and uneven ground,

24

25

On or around August 2011, Defendants City of Plummer and Worley School District
undertook construction of improvements to the Premises, including erection of a

21

23

At all relevant times, the Premises was put to use as a football / sports field and the City
of Plummer received compensation for its use from Defendant Worley School District

18

22

On or around October 13, 1975 the City of Plummer became the fee interest owner of a
parcel ofland located on the comer of Elm Street and 13 th Street in Plummer, Idaho ("the

15

19

Jurisdiction and venue are proper in this court.

FACTUAL ALLEGATIONS

14

16

Plaintiffs have complied with the Notice of Tort Claims procedures set forth in Idaho
Code §6-907.

11

13

At all relevant times, Defendant Accelerated Construction & Excavation, LLC
("Accelerated") was an Idaho limited liability company.

6

12

At all relevant times, Defendant Worley School District 44 was a political subdivision of

which were not eliminated prior to opening the Premises to guests.
3.6

Plaintiffs Martin and Lynn Hayes are residents of Kootenai County, Idaho.

26
AMENDED COMPLAINT AND DEMAND FOR JURY
TRIAL
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3. 7

2

game, which was being held on the Premises.

3

3.8

4
5

4.

FIRST CAUSE OF ACTION - PREMISES LIABILITY
4.1

7
4.2

9
4.3

11

created an unreasonable risk of harm, and to otherwise use reasonable care to make the

13

Premises safe for use.

14

4.4

15

By virtue of time and involvement in the construction, said Defendants knew or should
have known that the walking surface of the Premises was uneven and posed an

16

unreasonable risk of harm to others.

17

4.5

18

Defendants breached their duties when they failed to correct the hazardous conditions or
otherwise warn Plaintiff and other potential users of the hazard.

19

4.6

20

As a direct and proximate result of said breaches, Plaintiffs have incurred general and
special damages in an amount to be proven at trial.

5.

SECOND CAUSE OF ACTION - NEGLIGENCE

SJ

23

26

Defendants City of Plummer and Worley School District owed Plaintiff a duty to warn of
defective or hazardous conditions on the Premises that it knew or should have known

12

25

At the time of the incident, Plaintiff was a permissive user of the Premises and held the
status of invitee or licensee.

10

24

Plaintiffs re-allege paragraphs 1.1 through 3 .8 of the Complaint as though fully set forth
herein.

8

22

Plaintiff Martin Hayes was injured when he stumbled over uneven ground caused by the
construction and fell.

6

21

On or about September 17, 2011 Plaintiffs were spectators at their grandson's football

Plaintiffs re-allege paragraphs L 1 through 4.6 of the Complaint as though fully set forth
herein.

5.2

Apart from their duties as landowners, Defendants City of Plummer and Worley School
District owed Plaintiffs a duty to use reasonable care to avoid creating a condition upon
the Premises that created an unreasonable risk of harm.

AMENDED COMPLAINT AND DEMAND FOR JURY
TRIAL
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5.3

2

performance of its work on the project and to avoid creating an unreasonable risk of

3

harm.

4

5.4

5
5.5

7
6.

THIRD CAUSE OF ACTION - RESPONDEAT SUPERIOR
6.1

10
6.2

12

agency.

14

6.3

15
7.

FOURTH CAUSE OF ACTION - LOSS OF CONSORTIUM
7.1

18

Plaintiffs re-allege paragraphs I. I through 6.3 of the Complaint as though fully set forth
herein.

19

7 .2

20

As a direct and proximate result of the damage to Plaintiff Martin Hayes from said
breaches, Plaintiff Lynn Hayes has incurred general and special damages in an amount to

21

25

Defendants City of Plummer and Worley School District are vicariously liable for the
acts or omissions of Defendant Accelerated.

17

24

Defendant Accelerated was an agent of Defendants City of Plummer and/or Worley
School District at all relevant times and was working within the course and scope of that

13

23

Plaintiffs re-allege paragraphs 1.1 through 5.5 of the Complaint as though fully set forth
herein.

11

22

As a direct and proximate result of said breaches, Plaintiffs have incurred general and
special damages in an amount to be proven at trial.

9

16

Defendants breached their duties as described when Defendants or one of their agents
created the deep tire tracks and uneven surface conditions in the ground.

6

8

Defendant Accelerated owed Plaintiffs and others a duty to use reasonable care in

be proven at trial.

8.

DEMAND FOR JURY TRIAL

8.1

Pursuant to I.R.C.P. 38(b), Plaintiffs demand a jury trial consisting of twelve (12) jurors.

WHEREFORE, Plaintiffs pray that:

I.

26

Judgment be granted in favor of Plaintiffs for all claims against Defendants in an amount
to be proven at trial, but in excess of the jurisdictional limit of $10,000.00;
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2
3

2.

Plaintiffs recover all costs and attorneys' allowed by law; and

3.

For such other relief the Court deems just and equitable.

DATED this -1::1:._ day of August, 2012.

4
5

MIC}IAEL T. HOW ARD)'sifNo. 6128
WINSTON & CASHATT, LAWYERS, a Professional
Service Corporation
Attorneys for Plaintiffs

6
7
8
9

10
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12
13
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16
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PAINE HAMBLEN LLP
701 Front Avenue, Suite 10 I
P.O. Box E
Coeur d'Alene, ID 83816
Telephone: (208) 664-81 15
Facsimile: (208) 664-6338
ISBA # 2456

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HA YES and LYNN HA YES,
husband and wife, and the marital community
thereof,
Plaintiffs,
vs.

)
) Case No. CV 12-342
)
)
) CITY OF PLUMMER'S ANSWER TO
) AMENDED COMPLAINT
)
)
)
)
)

THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL DISTRICT
44, a political subdivision; and
ACCELERATED CONSTRUCTION &
)
EXCAVATION LLC, an Idaho limited liability )
company,
)
)
Defendants.
)
________________ )

j

COMES NOW, defendant City of Plummer, by and through its attorney of record, Peter
C. Erbland of the firm Paine Hamblen LLP, and hereby answers the plaintiffs' Amended
Complaint as follows:

CITY OF PLUMMER'S ANSWER TO AMENDED COMPLAINT 1

~---------- - - - ..
GENERAL
This defendant denies each and every allegation of the Amended Complaint not expressly
and specifically admitted in this Answer. The paragraph numbers referenced in this Answer
correspond with the paragraph numbers in the Amended Complaint.
PARTIES

1. 1

This defendant admits paragraph l . I .

1.2

This defendant admits paragraph 1.2.

1.3

This defendant admits paragraph 1.3.

1.4

This defendant admits paragraph 1.4.
JURISDICTION AND VENUE

2.1

This defendant admits paragraph 2.1.

2.2

The City of Plummer admits that plaintiffs are claiming in excess of $10,000 but

denies that this defendant is liable for any such amount.
2.3

This defendant admits paragraph 2.3.

2.4

This defendant admits paragraph 2.4.
FACTUAL ALLEGATIONS

3.1

This defendant admits paragraph 3. I.

3.2

Responding to the allegations of paragraph 3.2, this defendant admits that the

premises was put to a number of uses, including as a football/sports field by Worley School
District, which exercised some degree of possession and control of the premises. This defendant
denies receiving compensation for its use.

CITY OF PLUMMER'S ANSWER TO AMENDED COMPLAINT - 2

---------- - - - 3.3

Responding to the allegations of paragraph 3 .3, this defendant admits that in the

summer of 2011, there were certain construction of improvements done to the premises,
including erection of a spectator grandstand. This defendant alleges that these improvements
were contracted by Worley School District.
3.4

On information and belief, this defendant admits that defendant Accelerated was

hired to perform some, or all of the work on the project.
3.5

Responding to the allegations of paragraph 3.5, this defendant has insufficient

knowledge to admit or deny the allegations contained therein, and therefore, denies the same
subject to discovery and investigation.
3.6

This defendant admits paragraph 3.6.

3.7

Responding to the allegations of paragraph 3.7, this defendant has insufficient

knowledge to admit or deny the allegations contained therein, and therefore, denies the same
subject to discovery and investigation.
3.8

Responding to the allegations of paragraph 3.8, this defendant has insufficient

knowledge to admit or deny the allegations contained therein, and therefore, denies the same
subject to discovery and investigation.

FIRST CAUSE OF ACTION
4.1

PREMISES LIABILITY

Defendant City of Plummer hereby incorporates by reference and realleges the

foregoing paragraphs.
4.2

Responding to the allegations of paragraph 4.2, this defendant has insufficient

knowledge to admit or deny the allegations contained therein, and therefore, denies the same
subject to discovery and investigation.

CITY OF PLUMMER'S ANSWER TO AMENDED COMPLAINT - 3

·---------- - - .. 4.3

The allegations of paragraph 4.3 contain legal argument to which no response is

required. If a response is required, this defendant denies having breached any duty to plaintiffs.
4.4

This defendant denies paragraph 4.4.

4.5

This defendant denies paragraph 4.5.

4.6

This defendant denies paragraph 4.6.
SECOND CAUSE OF ACTION

5. l

NEGLIGENCE

Defendant City of Plummer hereby incorporates by reference and realleges the

foregoing paragraphs.
5.2

The allegations of paragraph 5.2 contain legal argument to which no response is

required. If a response is required, this defendant denies having breached any duty to plaintiffs.
5.3

The allegations of paragraph 5.3 are not directed to this defendant and therefore,

no response is required.
5.4

This defendant denies paragraph 5.4.

5.5

This defendant denies paragraph 5.5.
THIRD CAUSE OF ACTION - RESPOND EAT SUPERIOR

6.1

Defendant City of Plummer hereby incorporates by reference and realleges the

foregoing paragraphs.
6.2

This defendant denies paragraph 6.2.

6 .3

This defendant denies paragraph 6 .3.
FOURTH CAUSE OF ACTION - LOSS OF CONSORTIUM

7. l

Defendant City of Plummer hereby incorporates by reference and realleges the

foregoing paragraphs.

CITY OF PLUMMER'S ANSWER TO AMENDED COMPLAINT - 4

llo

·---------- - - - 7.2

Responding to the allegations of paragraph 7.2, this defendant has insufficient

knowledge to admit or deny the allegations contained therein, and therefore, denies the same
subject to discovery and investigation.
AFFIRMATIVE DEFENSES

1.

Plaintiffs' damages may be the result of plaintiffs, or others negligence or fault,

which negligence or fault equaled or exceeded any acts alleged as negligence or fault against
City of Plummer.
2.

Plaintiffs' claims are barred by the immunity provisions of the Idaho Tort Claims

3.

Plaintiffs' claims are barred by the provisions of Idaho Code § 36-1604.

Act.

DATED thiJ/J'/r/J_ay of

ti)v t/iV/ , 2012.

---

p

PETER C. ERBLAND
Attorneys for Defendants City of Plummer

CITY OF PLUMMER'S ANSWER TO AMENDED COMPLAINT - 5

\

----------- - - - CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24:Jtday of ) '
.
, 2012, I caused to be
served a true and correct copy of the foregoing by the method in icated below, and addressed to
the following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

D ~ail to mth@winstoncashatt.com
G FAX to: 208 765-2121
Andrew C. Bohrnsen
The Law Office of Andrew C. Bohrnsen, P.S.
505 W. Riverside, Ste. 400
Spokane, WA 99201

D E-Mail to abohrnsen<@comcast.net
~ to: 509 838-269$1}

H:\CDADOCS\00228\00260\PLEAD\C099065

CITY OF PLUMMER'S ANSWER TO AMENDED COMPLAINT - 6

\o

----------- - - - ANDREW C. BOHRNSEN, ISB #6497
LAW OFFICE OF ANDREW C. BOHRNSEN, P.S.
400 Fernwell Building
505 W. Riverside Avenue
Spokane, WA 99201
Telephone: (509) 838-2688
Facsimile : (509) 838-2698
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Attorneys for Defendant Accelerated Construction

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife and the marital
community thereof,
Plaintiffs,
vs.
THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL
DISTRICT 44, a political subdivision; and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC, an Idaho Limited
Liability Company,

NO.

CV-2012-342

ANSWER, AFFIRMATIVE
DEFENSES AND JURY DEMAND
OF DEFENDANT
ACCELERATED
CONSTRUCTION &
EXCAVATION, LLC

Defendants.

COMES NOW, defendant, Accelerated Construction & Excavation, LLC, an Idaho
limited liability company, by and through its attorney, Andrew C. Bohrnsen, denies each
and every allegation to the Complaint not herein expressly and specifically admitted. As
to the enumerated paragraphs of the Complaint, defendant more specifically responds as
follows:

I. PARTIES
1.1

In Answer to paragraphs 1.1, 1.2., 1.3 and 1.4, defendant admits the same.

ANSWER OF DEF. ACCELERATED CONST. -1

·---------- - - - II. JURISDICTIONNENUE
2.1

In Answer to paragraph 2.1, defendant admits the same.

2.2

In Answer to paragraph 2.2, by virtue of the claim, defendant would admit the

same but would deny any legal responsibility for the payment of damages.
2.3

In Answer to paragraph 2.3, no allegation germane or relevant to this

answering defendant is set forth and, therefore, no answer is required.
2.4

In Answer to paragraph 2.4, defendant admits the same.
Ill. FACTUAL ALLEGATIONS

3.1

In Answer to paragraph 3.1, defendant has no information upon which to

admit or deny but will accept plaintiffs' allegations subject to the completion of discovery
and a reservation of rights to amend this Answer in accordance with facts developed in the
course of that discovery.
3.2

In Answer to paragraph 3.2, defendant has no information upon which to

admit or deny but will accept plaintiffs' allegations subject to the completion of discovery
and a reservation of rights to amend this Answer in accordance with facts developed in the
course of that discovery.
3.3

In Answer to paragraph 3.3, defendant admits the same.

3.4

In Answer to paragraph 3.4, defendant admits the same.

3.5

In Answer to paragraph 3.5, defendant denies the same.

3.6

In Answer to paragraph 3.6, defendant admits the same.

3.7

In Answer to paragraph 3.7, defendant admits the same.

3.8

In Answer to paragraph 3.8, defendant denies the same.
IV. FIRST CAUSE OF ACTION - PREMISES LIABILITY

4.1

In Answer to paragraphs 4.1 through 4.6, no allegation is made against this

responding defendant and, therefore, no answer is required. To the extent that any
allegation againstthis answering defendant can be inferred, implying any culpability and/or
fault for the condition of the premises, defendant denies the same.
V. SECOND CAUSE OF ACTION - NEGLIGENCE

5.1

In Answer to paragraph 5.1, defendant would incorporate herein all prior

responses to paragraphs 1.1 through 4.6 as though set forth in full.

ANSWER OF DEF. ACCELERATED CONST. - 2

ao

·---------- - - - 5.2

In Answer to paragraph 5.2, no allegation is made againstthis defendant and,

therefore, no response is required. To the extent any allegation can be read to imply
culpability and/or fault against this answering defendant, then said allegation is denied.
5.3

In Answer to paragraph 5.3, plaintiffs set forth a statement of law to which no

response is required. Defendant further asserts that it met and complied with all legal
duties associated with the work it performed on behalf of defendant Worley School District

44.
5.4

In Answer to paragraph 5.4, defendant denies the same.

5.5

In Answer to paragraph 5.5, defendant has insufficient information upon

which to admit or deny and, therefore, denies the same.
VI. THIRD CAUSE OF ACTION - RESPONDEAT SUPERIOR
6.1

In Answer to paragraph 6.1, defendant would incorporate its prior response

to paragraphs 1.1 through 5.5 as though set forth in full.
6.2

In Answer to paragraph 6.2, defendant denies the same. In further answering

paragraph 6.2, defendant would assert that it entered into a contract with the Worley
School District for the purpose of constructing bleachers.
6.3

In Answer to paragraph 6.3, defendant Accelerated denies any act or

omission that constitutes negligence under the laws of the state of Idaho.
VII. FOURTH CAUSE OF ACTION - LOSS OF CONSORTIUM
7.1

In Answer to paragraph 7.1, defendant would incorporate herein its prior

responses to paragraphs 1.1 through 6.3 as though set forth in full.
7.2

In Answer to paragraph 7.2, defendant has insufficient knowledge upon which

to admit or deny and, therefore, denies the same.

VIII. DEMAND FOR JURY
Defendant joins with plaintiffs, pursuant to IRCP 38(b), and demands a jury trial
consisting of twelve jurors.

IX. CLAIM FOR APPORTIONMENT OF FAULT
Defendant Accelerated Construction & Excavation, LLC, hereby demands its rights
to apportionment of fault in accordance with the Idaho State Tort Reform Act.
Furthermore, defendant asserts that the plaintiffs were more than fifty percent (50%)
responsible for this accident and/or more responsible than this answering defendant.

ANSWER OF DEF. ACCELERATED CONST. - 3

-----------

-

11111111111111

X. AFFIRMATIVE DEFENSES
COMES NOW, defendant asserts the following affirmative defenses:
10.1

That plaintiffs' injuries, if any, were the direct proximate result of the plaintiffs'

own contributory negligence and that said negligence represented more than fifty percent
(50%) of the total causal contributing factors to this accident and/or more than defendant
Accelerated.
10.2

That the plaintiffs' injuries, if any, were caused by the negligence of third

parties over whom this defendant had no control.
10.3

That the plaintiffs have failed to state a cause of action for relief may be

granted.
10.4

That plaintiff's medical specials, if any are awarded, should be reduced, post-

judgment, to the amount actually accepted by the health care providers in accordance with
the laws of the state of Idaho.
No discovery has been completed in this case. Therefore, defendant Accelerated
reserves the right to add such additional affirmative defenses as are found to be
meritorious through the course of discovery and in accordance with the laws of the state
of Idaho.
XI. PRAYER FOR RELIEF
WHEREFORE, having fully Answered plaintiffs' Complaint, defendant prays as
follows:
11.1

For dismissal of plaintiffs' Complaint with prejudice.

11.2

For all costs and disbursements incurred herein.

11.3

For all reasonable attorneys fees allowed by law.

11.4

For such other and further relief as to the court seems just.

DATED this

/{11:A' day of November, 2012.
LAW OFFICE OF ANDREW C. BOHRNSEN, P.S.
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ANSWER OF DEF. ACCELERATED CONST. - 4

ANDREW. C. BOHRNSEN, ISB #6497
Attorneys for Defendant Accelerated
Construction & Excavation, LLC

·---------- - - - CERTIFICATE OF MAILING
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I HEREBY CERTIFY that on this~ day of November, 2012, I served a true and
correct copy of the foregoing pleading to the following as indicated:
Mr. Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., #206
Coeur d'Alene, ID 83814

D U.S. Postal Service
~Facsimile (208) 765-2121
DE-mail

Mr. Peter C. Erbland
Paine Hamblen, LLP
P. 0. BoxE
Coeur d'Alene, ID 83816

D U.S. Postal Service
~Facsimile (208) 664-6338
DE-mail

Mr. Michael Stefanie
Anderson, Julian & Hull
P. 0. Box 7426
Boise, ID 83707

D U.S. Postal Service
123--Facsimile (208) 334-551D E-mail

ANDREW C. BOHRNSEN

ANSWER OF DEF. ACCELERATED CONST. -5
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Brian K. Julian - ISB No. 2360
Andrew S. Jorgensen ISB No. 8695
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208} 344-5800
Facsimile:
(208) 344-5510
E-Mail:
bjulian@ajhlaw.com
ajorgensen@ajhlaw.com
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Attorneys for Defendant Plummer Worley Joint School District # 44
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HA YES and LYNN HA YES,
husband and wife and the martial
community thereof,
Plaintiffs,

Q\J.l.OJ&-2V~
Case No. · 6 \ 1 9 ~

ANSWER TO AMENDED
COMPLAINT AND DEMAND FOR
JURY TRIAL

vs.

THE CITY OF PLUMMER, a political
subdivision; PLUMMER WORLEY JOINT
SCHOOL DISTRICT 44, a political
subdivision; and ACCELERATED
CONSTRUCTION & EXCAVATION LLC,
an Idaho Limited Liability Company.

Fee Category: I ( 1) (a}
Fee: $66.00

Defendants.

COMES NOW, the above-captioned Defendant, Plummer Worley Joint School
District 44 ("Answering Defendant") and answers Plaintiffs' Amended Complaint
and Demand for Jury Trial (1'Amended Complaint") as follows:
FIRST DEFENSE

ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL- 1

··---------- - - - The Amended Complaint fails to state a claim against Answering Defendant
upon which relief can be granted.
SECOND DEFENSE

I.
Answering Defendant denies each and every allegation of the Amended
Complaint not herein expressly and specifically admitted.

II.
With respect to the allegations contained in Paragraph 1 . 1 of the Amended
Complaint, answering Defendant, upon information and belief, admit that Plaintiff
Martin and Lynn Hayes were a married couple residing in Kootenai County, Idaho.

Ill.
With respect to the allegations contained in Paragraph 1 .2 of the Amended
Complaint, upon information and belief, answering Defendant admits the allegations
contained therein.

IV.
With respect to the allegations contained in Paragraph 1 .3 of the Amended
Complaint, answering Defendant admits that Defendant Plummer Worley Joint
School District no. 44 (misidentified in the Amended Complaint as "Worley School
District") was and is a political subdivision for the State of Idaho.

V.
With respect to the allegations contained in Paragraph 1 A of the Amended
Complaint, upon information and belief, answering Defendant admits the allegations
contained therein.
ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL- 2

----------- - - - JURISDICTION AND VENUE

VI.
With respect to the allegations contained in Paragraph 2 .1 of the Amended
Complaint, upon information and belief, answering Defendant admits the allegations
contained therein.

VII.
With respect to the allegations contained in Paragraph 2.2 of the Amended
Complaint, answering Defendant is without sufficient information and therefore
denies the allegations contained therein.

VIII.
With respect to the allegation in Paragraph 2.3 of the Amended Complaint,
answering Defendant denies that Plaintiffs have complied with Notice of Tort
Claims Procedures set forth in Idaho Code § 6-907.

IX.
With respect to the allegations contained in Paragraph 2 .4 of the Amended
Complaint, answering Defendant admits jurisdiction and venue are proper in this
Court.

FACTUAL ALLEGATIONS

x.
With respect to the allegations contained in Paragraphs 3.1 through
3.5

of the Amended

Complaint,

Answering

Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations
contained therein and therefore denies the same.
ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL- 3

----------- - - - XI.
With respect to the allegations contained in Paragraph 3.6 of the Amended
Complaint, upon information and belief, Answering Defendant admits the
allegations contained therein.

XII.
With respect to the allegations contained in Paragraphs 3. 7 and 3.8 of the
Amended Complaint, Answering Defendant is without sufficient knowledge or
information to form a belief as to the truth of the allegations contained therein and
therefore denies the same.
First Cause of Action - Premises liability

XIII.
With respect to the allegations contained in Paragraphs 4.2 of the Amended
Complaint, answering Defendant is without sufficient knowledge or information to
form a belief as to the truth of the allegations contained therein and therefore
denies the same.

XIV.
With respect to the allegations contained in Paragraphs 4.3 through 4.6 of
the Amended Complaint, Answering Defendant denies each and every allegation
contained therein.
Second Cause of Action - Negligence

xv.
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With respect to the allegations contained in Paragraphs 5 .2 through 5 .5 of
the Amended Complaint, Answering Defendant denies each and every allegation
contained therein.
Third Cause of Action - Respond eat Superior

XVI.
With respect to the allegations contained in Paragraphs 6.2 and 6.3 of the
Amended Complaint, Answering Defendant denies each and every allegation
contained therein.
Fourth Cause of Action - Loss of Consortium

XVII.
With respect to the allegations contained in Paragraph 7 .2 of the Amended
Complaint, Answering Defendant denies each and every allegation contained
therein.
THIRD DEFENSE

Plaintiffs were guilty of negligent and careless misconduct at the time of and
in connection with the matters and damages alleged in the Amended Complaint,
which misconduct on their part proximately caused and/or contributed to said
events and their resulting damages, if any.

Dangerous conditions on the property,

if any, were so open and obvious that a person exercising ordinary care would have
been aware and would have avoided the condition. The negligence of the Plaintiffs
exceeded the negligence, if any, by all Defendants.
FOURTH DEFENSE

ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL- 5
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Plaintiffs' damag.es, if any, were proximately caused by the superseding,
intervening negligence and omissions or actions of other third persons, and any
negligence or breach of duty on the part of Answering Defendant, if any, was not a
proximate cause of the alleged loss to Plaintiffs.

In asserting this defense,

Answering Defendant does not admit to any negligence or other blameworthy
conduct.
FIFTH DEFENSE
Plaintiffs have and continue to have the ability and opportunity to mitigate
the damages alleged with respect to the subject matter of this action, and Plaintiffs
have failed to mitigate said damages, if any were in fact incurred.
SIXTH DEFENSE
Plaintiffs have waived, or by their conduct are estopped from asserting the
causes of action set forth in the Amended Complaint.
EIGHTH DEFENSE
Other third persons were guilty of negligent and careless misconduct, and/or
intentional acts at the time and in connection with the matters and damages
alleged, which misconduct on their part proximately caused and/or contributed to
said events and Plaintiffs' resulting damages, if any.
NINTH DEFENSE
The claims and causes of action set forth in the Amended Complaint are
barred, or Answering Defendant is immune from liability, pursuant to the Idaho Tort
Claims Act, as set forth at Idaho Code § §6-901, et. seq.
TENTH DEFENSE
ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL- 6
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Plaintiffs have failed to serve a timely notice of tort claim on Answering
Defendant, as required by Idaho Code § 6-906.
ELEVENTH DEFENSE

Answering Defendant reserves the right to assert any additional affirmative
defenses and matters in avoidance that may be disclosed in the course of additional
investigation and discovery, including without limitation, comparative negligence,
statute of limitations, waiver/estoppel, superseding/intervening cause, negligence
of a third-party not in Defendant's control and set off.

WHEREFORE, Answering Defendant prays that Plaintiffs take nothing by
their Amended

Complaint, that the same be dismissed and that Answering

Defendant be awarded its costs of suit and attorney fees, and such other and
further relief as the Court deems just under the circumstances and/or pursuant to
Idaho Code § § 12-117, 12-120, 12-121, and Rule 54 of the Idaho Rules of Civil
Procedure.
DEMAND FOR JURY TRIAL

Answering Defendant hereby demands a jury trial pursuant to Rule 38(b) of

nan K. "Juli , Attorney for Defendant
Plummer Worley Joint School District No. 44
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this
day of November, 2012, I served a true
and correct copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by
delivering the same to each of the following attorneys of record, by the method
indicated below, addressed as follows:
Michael T. Howard
WINSTON & CASHATT, LAWYERS
250 Northwest Blvd, Suite 206
Coeur D'Alene, ID 83814
Telephone: (208} 667-2103
Attorney for Plaintiff

[
[
[

Andrew C. Bohrnsen
LAW OFFICE OF ANDREW C.
BOHRNSEN, P.S.
400 Fernwell Building
505 W. Riverside Avenue
Spokane, WA 99201
Telephone: (509} 828-2688
Attorney for Defendant Accelerated
Construction and Excavaction

[ 1

]

r-1

[
[

]
]

r'J

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 765-2121

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (509) 838-2698

= l ¢ r i a n K. Julian
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Brian I<. Julian - ISB No. 2360
Andrew S. Jorgensen-lSB No. 8695
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-5510
E-Mail:
bjulian@ajhlaw.com
ajorgensen@ajhlaw.com
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Attorneys for Defendant Plummer Worley Joint School District # 44
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HAYES and LYNN HAYES,
husband and wife and the martial
community thereof,
Plaintiffs,
vs.

Case No. CVOC2012-342

ORDER OF DISMISSAL OF
PLUMMER WORLEY SCHOOL
DISTRICT 44

THE CITY OF PLUMMER, a political
subdivision; PLUMMER WORLEY JOINT
SCHOOL DISTRICT 44, a political
subdivision; and ACCELERATED
CONSTRUCTION & EXCAVATION LLC,
an Idaho Limited Liability Company.
Defendants.

The Stipulation for Dismissal having duly and regularly come before this
Court, and good cause appearing therefor,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, and this does order,
adjudge and decree that the above-entitled case be and the same hereby is

ORDER OF DISMISSAL OF PLUMMER WORLEY SCHOOL DISTRICT #44 - 1

-

•
dismissed with prejudice and with each party to bear its own attorney's fees and

costs.
DATl:D this

)Oday of April, .2013,

District Judge

33

·--------- - - - CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this...3..Q__d-...day of April, 2013, I served a true and
correct copy of the foregoing by delivering the same to each of the following
attorneys of record, by the method indicated below, addressed as follows:
Michael T. Howard
WINSTON & CASHATT, LAWYERS
250 Northwest Blvd, Suite 206
Coeur D'Alene, ID 83814
Telephone: (208} 667-2103
Attorney for Plaintiff

Andrew C. Bohrnsen
LAW OFFICE OF ANDREW C.
BOHRNSEN, P.S.
400 Fernwell Building
505 W. Riverside Avenue
Spokane, WA 99201
Telephone: (509} 828-2688
Attorney for Defendant Accelerated
Construction and Excavaction

Brian I<. Julian
ANDERSON JULIAN & HULL, LLP
P.O. Box 7426
Boise, ID 83707-7426
Telephone: (208)344-5800
Attorney for Defendant Plummer
Worley School District 44

[/]
[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208) 765-2121

[vl

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (509) 838-2698

[
[
[

]
]
]
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[
[
[

]
]
]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208)344-5510
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IN THE DIS'.I'RlCT COURT OF THE FIRST JODlCIAl, DISTRICT 9F THE
STATE OF IDAHO, COUNTY OF :BENEWAH

8
9

io
11

MARTIN'HAYES and LYNN HAYES,
husband and wife and the me:clta.1 community
thereof~

Plaintiffs,

-12

13
14
15

16
17

No. ,CV-2012-342
ORDER OF DISMISSAL OF DEFENDANT
ACCELERATED CONSTRUCTION &
EXCAVAno~~ LLC

vs.
THE CITY OF PLUMMER~ a political
subdivisio~ and WORLEY SCHOOL
DISTRICT 44, a political subdiv.\siol½ and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC~ Wl Idaho Lm:rited
µability Company,

18

Defendant.

19
20 · ,.
21

22
23

The Stipulati.on of Dismissal having duly :m.d reguwly come before this Court, and good

cause appearing therefor)

IT IS llEREBY ORDERED, ADJ[J))G:El> AND DECREED, and 'this does orderr
· adjudge and decree that the above-entitled case be and the same hereby is dismissed with

24

25
26

·

prajudice and without costs or attomey fees to either party with regard to Defendant Accelerated
Construction & Excavationi LLC.

ORDER OF DISMISS.AL OF DEFENDANT

ACCELERATED CONSTRUCTION & EXCAVATION,
LLC-AGEl

-- - - rm:"7tl6

'''

l',
2
3

4

5

ruDGE FRED M. GIBLER

6
7'

8
9
10
11

12
13

14
15

I hereby ce;tify that I caused a n-ue and
~om.plete copy of the foregoing to be [~mailed,
postage prepaid; [ ] han~delivered;
via facsimile on this~ day ofCL~ !AS):,
2013, to:
V ,
,

c:fs'ent

lv.fictiael·T. Howard
Winston & Cashattj Lawyers, a Professional. Service Co:tpOJ;ation ·
601 W_ Riverside.Ave., Suite 1900

Spokane~ WA 99201
' Fax: 208-765-2121
Attom~y for Plaintiffs.

16

Andrew C. Bobr.nsen.

17

Bohmsen) Stocker, Smith,, Luciani & Staub~ P.L.L.C.
312 W. Sprague

18

19

Spokane, WA 99201
Fax: (509)838-2698 ./.
Attomey, for Defendan~ Accelerated Constrn.ction & Excavation, LLC

20

Peter C. E:rbland

21

Paine Hamblen LL'.e
Post Office Box E

22
23

Coeur d'Alene, ID 83816-03;28
Fax: (208) 664-6338 ,/
Attorney for Defendant, City ofPlummer

24
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ORDER OF DlSMlSSAL OF DEFENDANI'

ACC£LEltATED CONSTRUCTION & EXCAVATION,
Lt.C-AGE2
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PETER C. ERBLAND
PAINE HAMBLEN LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816
Telephone: (208) 664-8115
Facsimile: (208) 664-6338
ISBA # 2456

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

)
) Case No. CV 12-342
)
)
) DEFENDANT CITY OF PLUMMER'S
Plaintiffs,
) MOTION FOR SUMMARY JUDGMENT
)
vs.
)
)
)
THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL DISTRICT )
)
44, a political subdivision; ~d
)
ACCELERATED CONSTRUCTION &
)
EXCAVATION LLC, an Idaho limited liability )
w~~½
)
)
)
Defendants.
_________________ )
MARTIN HA YES and LYNN HA YES,
husband and wife, and the marital community
thereof,

Defendant, City of Plummer, by and through its attorney of record, Peter C. Erbland of
the finn Paine Hamblen LLP, and pursuant to I.R.C.P. Rule 56(b ), hereby moves the court for
summary judgment in behalf of this defendant dismissing plaintiffs' claims against this
defendant.

DEFENDANT CITY OF PLUMMER'S
MOTION FOR SUMMARY JUDGMENT - 1

37

·--------- - - - ..
This Motion is based upon the records and files herein, affidavits, and memorandum in
support filed herewith.

,,~lA

'

DATEDthisffl-dayof~~,2013.
PAINE HA)Yl , kEN)LLP

/'
Attorneys for Defendant City of Plummer

CERTIFICATE OF SERVICE

lJ~(t/ ,

2013, I caused to be
I HEREBY CERTIFY that on the /OJikday of rD C!,,
served a true and correct copy of the foregoing by the method indicated below, and addressed to
the following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814
riMail to rnth@winstoncashatt.com
D FAXto:208765-2121
Andrew C. Bohrnsen
Bohrnsen Stocker Smith Luciani &
Staub PLLC
312 W. Sprague
Spokane, WA 99201
cs:v(,.,~ail to abohrnsen@comcast.net
D FAX to: 509 838-2698

H:\CDADOCS\00228\00260\PLEAD\C 139348
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PETER C. ERBLAND
PAINE HAMBLEN LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816
Telephone: (208) 664-8115
Facsimile: (208) 664-6338
[SBA# 2456
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HAYES and LYNN HAYES,
husband and wife, and the marital community
thereof,
Plaintiffs,
vs.
THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL DISTRICT
44, a political subdivision; and
ACCELERATED CONSTRUCTION &
EXCAVATION LLC, an Idaho limited liability
company,

)
) Case No. CV 12-342
)

)
) MEMORANDUM IN SUPPORT OF
) DEFENDANT CITY OF PLUMMER'S
) MOTION FOR SUMMARY JUDGMENT
)
)
)
)

)
)

)
)
)
)
Defendants.
)
_ _ _ _ _ _ _ _ _ _ _)

I.

INTRODUCTION

Plaintiff, Martin Hayes, was injured when he attended his grandson's football game at
a recreational park owned by the City of Plummer (City). He tripped and fell over uneven
ground. Mr. Hayes claims that the City is at fault for his trip and fall. The City is entitled to
summary judgment based on the application of the recreational land use immunity statute, Idaho
Code§ 36-1604.

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
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UNDISPUTED FACTS

The City owns a parcel of land located on the corner of Elm Street and 13 th Street in
Plummer, Idaho, more commonly known as the Plummer City Park or the Plummer "football
field" (Park). Improvements to the City Park were originally funded as an outdoor recreation
facility through a federal grant through the Idaho Department of Parks and Recreation in 1976.
(Affidavit of City Clerk/City Administrator Deborah Argelan,

,r 5.).

The land includes a playing

field that is also open to the public for sporting events, such as football games and other
recreational activities. (Id.)
The Plummer-Worley School District has a school building that is located adjacent to the
Park and uses the playing field in the Park for school activities, including team sports. (Id.) The
School District maintains the playing field and pays the City for water and electrical utilities for
the Park. (Id.,

,r 7.)

The Park is also open to the general public and other community groups for

use at no charge. (Id.,

,r 6.)

Stacey Sonder is the maintenance director for the Plummer-Worley School District and
has served in that position for the past 12 years. (Sonder Depo., p. 6, 11. 1-25.) 1 The School
District maintains the field. (Id. p. 62, 11. 5-24.) Mr. Sonder testified as follows concerning the
recreational use of the field without charge:

Q.

You testified earlier that that field is open to everybody.
Yes.
A.
Is that the case?
Q.
A.
Yes.
Q.
How do you know that?
A.
Everybody uses it. You see everybody up there. It's community
property.
Q.
And do they use it for recreation?
1

The applicable deposition pages are included as Exhibit B to the Affidavit of Peter C. Erbland.

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
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Yes.
Q.
What kind of recreation have you seen it being used for?
A
People go up and play baseball. They play soccer on it. They have
community activities, like I was just saying. They bring their dogs up
there and throw Frisbees. Some of the teenage kids will come out and
they'll play, you know, tag football. A lot of people use it.
Q.
Okay. And does anybody charge them to use it?
A.
No.
Q.
It's free for anybody to use?
Yes.
A.
(Sonder Depo, p. 62, 1. 25

p. 63, 1.22.)

Q.
So as I understand it, is it your testimony that anybody can use that
field for recreational purposes?
A.
Yes.
Q.
And they do?
A.
Yes.
Q.
Without charge?
A.
Yes.

(Sonder Depo., p. 66, IL 2-9.)
Stacey Sonder also testified in his deposition concerning the nature of the football game
on September 17, 2011. It was a Pop Warner football game and not a School District football
game. He testified as follows:
Q.
A.
Q.
A.
Q.
A.

Q.
A.
tribe.

It's free for anybody to use?
Yes.
Pop Warner football?
Yes.
Is Pop Warner football a school district program?
No.
It's a private program?
It is in collaboration with the community and the Coeur d'Alene

Q,

So this the event that had occurred on the Saturday where you
learned about the man being injured, was that a Pop Warner game?
A.
Yes.
(Sonder Depo., p. 63, 1. 21

p. 64, I. 9.)

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
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Did you know what was going on there that day?
A.
I knew there was a football game.
Q.
Did you know who had sponsored it?
A.
Yes.
Q.
How did you know that?
A.
Because it's every year. The tribe puts on that Pop Warner
program every year. It's been that way for ten years probably now.
Q.
The school district has a football team also?

A.

Yes.

Q.
A.

And it was not the school district's football game?
No.

(Sonder Depo., p.65, 11.6-20.)

In July of 2011, the School District hired Accelerated Construction and Excavation, LLC
to build new bleachers for the playing field. Accelerated perfonned the work on the bleachers.
(Affidavit of Peter C. Erbland, Exh. A.) The City was not a party to the contract between the
School District and Accelerated. (Affidavit of Deborah Argelan, 4!18.)
In his amended complaint, Mr. Hayes claims that the construction process by Accelerated
resulted in the creation of deep tire tracks and uneven ground, which were not eliminated prior to
opening the premises to guests.

(Amended Complaint,

ii

3.5.) On September 17, 2011, Mr.

Hayes and his wife were spectators at their grandson's football game.

He claims that he was

injured when he stumbled over uneven ground caused by the construction and fell. (Id. ,MI 3. 7
and 3.8)

III.

SUMMARY JUDGMENT STAND ARD

Summary judgment is proper if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). The movant
has the burden of showing that no genuine issues of material fact exist. Stoddart v. Pocatello
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Sch. Distr. No. 25, 149 Idaho 679,683,239 P.3d 784, 788 (2010). Disputed facts and reasonable
inferences are construed in favor of the non-moving party. Castorena v. Gen. Elec., 149 Idaho
609,613,238 P.3d 209,213 (2010).
When a motion for summary judgment is "supported by a particularized affidavit, the
opposing party may not rest upon bare allegations or denials in his pleadings," but must set fmih
"specific facts" showing a genuine issue. I.R.C.P. 56(e); Verbillis v. Dependable Appliance Co.,
107 Idaho 335,337,689 P.2d 227,229 (Ct.App. 1984). A "mere scintilla" of evidence or only a
"slight doubt" as to the facts is insufficient to withstand summary judgment. Corbridge v. Clark

Equipment Co., 112 Idaho 85, 87, 730 P.2d 1005, 1007 (1986), citing Snake River Equip. Co. v.
Christensen, 107 Idaho 541, 691 P.3d 787 (Ct.App. 1984); see also Jenkins v. Boise Cascade
Corp., 141 Idaho 233, 238, 108 P.3d 380, 385 (2005). Finally the initial burden of establishing
the absence of a genuine issue of material fact is on the moving party, and once this burden is
met, it is incumbent upon the non-moving party to establish an issue of fact regarding that
element. Yoakum v. Hartford Fire Ins. Co., 129 Idaho 171, 923 P .2d 416 ( 1996).

IV.

ANALYSIS

A.
DEFENDANT CITY OF PLUMMER IS IMMUNE FROM LIABILIY
UNDER IDAHO CODE§ 36-1604.
The purpose of Idaho's recreational use statute is to "encourage owners of land to make
land and water areas available to the public without charge for recreational purposes by limiting
their liability toward persons entering thereon for such purposes." Idaho Code § 36-1604(a).
Idaho Code § 36-1604(b)(4) defines "recreational purposes" to include athletic competition,
when done without charge of the owner. The statute fmiher provides, in relevant part, that "[ a]n
owner of land owes no duty of care to keep the premises safe for entry by others for recreational
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---------- - - - purposes, or to give any warning of a dangerous condition, use, structure, or activity on such
premises to persons entering for such purposes." Idaho Code § 36-1604( c). The Idaho courts
have detennined that Idaho Code § 36-1604 applies to public entities. See, McGhee v. City of
Glenns Ferry, 111 Idaho 921, 922, 729 P .2d 396, 397 (1986); Jacobsen v. City of Rathdrum, 115
Idaho 266, 269, 766 P.2d 736, 739 (1988). Public entities are landowners under the tenns of the
statute and thereby "owes no duty of care to keep the premises safe for entry by others for
recreational purposes, or to give warning of a dangerous condition." See Idaho Code § 361604(b)(2) and§ 36-1604(c).
The statute does not confer absolute immunity upon owners who gratuitously pennit
recreational use of their property. A landowner who pennits a person to enter or go upon the
land without charge for a recreational purpose owes that person only the same duty as owed by
the landowner to a trespasser. Jacobsen v. City of Rathdrum, 115 Idaho 266,766 P.2d 736
(1988). That duty is simply to refrain from willful or wanton acts which might cause injury.
Peterson v. Romine, 131 Idaho 537,960 P.2d 1266 (1998). Therefore, a land owner who directly
or indirectly invites or pennits a person to use their property for recreational purposes without
charge does not "confer upon such person the legal status of an invitee or licensee to whom a
duty of care is owed." Idaho Code§ 36-1604(d)(2).
1. The City of Plummer is Immune From Liability Under Idaho Code § 36-1604
Because Mr. Hayes was Permitted to Use the City Park for Recreational Purposes
Without Charge.

To be entitled to immunity under Idaho Code § 36-1604, the City must have pern1itted
plaintiff, Mr. Hayes, to enter onto the City's property "without charge" and for "recreational
purposes." Here, it is undisputed that the City did not charge Mr. Hayes, or any other "person,"
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for admittance into the park when he attended his grandson's football game. Therefore, the
focus of inquiry for purposes of this summary judgment is not on the operation of the park, but
whether Mr. Hayes' use of the park was for a recreational purpose.

Idaho Code § 36-1604

defines recreational purposes to "[include], but is not limited to, any of the following activities ...
athletic competition ... when done without charge of the owner." Idaho Code§ 36-1604(4).
According to Stacy Sander, the maintenance director for the Plummer-Worley School
District, the event on September 17, 2011 was a Pop Warner football game, which was organized
in collaboration with the co1mnunity and the Coeur d'Alene Tribe. The Tribe puts on the Pop
Warner program every year. Mr. Sonder testified that it's been that way for "ten years probably
now." It was not the School District's football game. (Sonder Depo., p. 63, I. 23 -· p.65, 1. 20.)
Participating in, or being a spectator at, a "Pop Warner" football game falls within the
definition of "recreational purposes" as defined under Idaho Statute. In Ambrose v. Buhl Joint
School District, #412, 126 Idaho 581 (App. 1994), the court found the Buhl School District

immune from liability when Jared Ambrose was injured on a playground owned by the School
District. The School District owned property where several baseball diamonds were located.
(Id. at 583.) During the summer months, the School District allowed "Pee Wee League" baseball

games to be played on its baseball fields. (Id.) Jared Ambrose and his parents went to the
baseball diamonds to watch the "Pee Wee League" baseball games. However, at some point,
Jared discontinued watching the games and decided to play an infonnal game of baseball with
some friends at another backstop located on the property.

(Id.)

The backstop was not

pennanently affixed to the ground and the backstop fell forward, injuring Jared. (Id.)

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
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Jared Ambrose's parents sued the School District arguing that the School District was
liable under the attractive nuisance doctrine because the backstop was a dangerous structure
constituting an attractive nuisance which caused Jared's injuries.

(Id. at 583.)

The court

disagreed and dismissed the cause of action on the ground that the School District was exempt
from liability pursuant to Idaho Code § 36-1604. The court detennined that Jared was taken to
the School District's property, by his parents, for the purpose of watching an organized baseball
game, a recreational activity that fell squarely within the statute. (Id. at 586.) The plaintiffs did
not contend that the School District engaged in willful or wanton conduct, and the plaintiffs
failed to prove the "attraction" element, as required under the attractive nuisance doctrine. (Id. at
585, 587.) The court therefore found the School District immune from liability under Idaho
Code§ 36-1604.
Just as in the Ambrose case, Mr. Hayes' attendance at the park was for the purpose of
watching an organized sporting event, an activity that falls squarely within the meaning of
"recreational use" under Idaho Code § 36-1604.

As such, the City assumed no liability for

inviting or permitting Mr. Hayes to use its property without charge. Even assuming arguendo
that the construction of the bleachers led to. a dangerous condition on the property, the City had
no duty to warn or to keep the premises safe for entry by the plaintiffs, or to give any warning of
a dangerous condition.

Idaho Code § 36-1604(c).

Plaintiffs do not contend that the City

engaged in any type of willful or wanton conduct causing Mr. Hayes' injury.

(Plaintiffs'

Complaint.) Nor do they allege that Mr. Hayes was charged for entry to the park or for his
attendance at the football game.

(Id).

And finally, plaintiffs have failed to allege that the

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
MOTION FOR SUMMARY JUDGMENT - 8

1111

-----------

-

BIi

11111111

football fields, or the games conducted on the football fields, constituted an "attractive nuisance"
that would give rise to the City's liability.
The City, as the owner of the land upon which Mr. Hayes engaged in the recreational
activity of watching an organized sporting event without charge, enjoys the protections afforded
by Idaho Code§ 36-1604 et seq.
2. The Fact that the School District Pays The City for Water and Electric Utilities
for the Park Does Not Preclude a Finding of Immunity Under Idaho Code § 361604.

Mr. and Mrs. Hayes went to the City Park to watch their grandson play in a football
game. Mr. and Mrs. Hayes do not claim that they were charged admission. The football game
was not sponsored by the City or the School District. It was a "Pop Warner" football game put
on "in collaboration with the community and the Coeur d'Alene Tribe." (Sonder Depo., p. 64, 11.
4-5.) "The Tribe puts on the Pop Warner program every year. It's been that way for ten years,
probably now." (Id. p. 65, 11. 11-14.)
Nevertheless, plaintiffs may attempt to argue that the City is not immune from liability
because the School District pays the electric and water utilities. This argument is irrelevant and
fails for several reasons. First, as discussed above, spectators and the public, such as Mr. and
Mrs. Hayes are not charged anything by the City to use these recreational facilities. Second,
there is no evidence that the organizers of the Pop Warner football game paid anything to use the
Park. Third, this was not a School District football game. And finally, the utility fees collected
by the City from the School District do not constitute a "charge" for purposes of the recreational
use statute.
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Idaho Code§ 36-1604 does not define the tenn "charge." See, Idaho Code§ 36-1604(d).
However, Idaho courts interpreting this statute have recently addressed this issue. In the recent
case of Albertson v. Fremont County, Idaho, 834 F.Supp 2.d 1117 (D.Idaho 12-2-2011 ?'?), the
Court engaged in an in-depth analysis regarding the meaning and legislative intent underlying
the term "charge" under the Idaho Recreational Use Statute, Idaho Code § 36-1604.

The

Albertson Court first analyzed the holding in Allen v. State, 136 Idaho 487, 36 P.3d 1275 (Idaho

2001), wherein a father and son went to an Idaho state park to fish. While fishing, the child fell
into the lake and impaled his leg on a steel fence post under the water. Id. at 1276. Prior to
entering the state park, the father and son paid a two dollar vehicle entrance fee to use the park.
Id. The state trial court held that the state was immune from liability under Idaho Code § 36-

1604. The Idaho Supreme Court reversed, holding that the two dollar entrance fee constituted a
charge within the meaning of the Recreational Use Statute and that the State could not, therefore,
assert immunity under that statute. Id.
The Albertson Court also analyzed the holding in Corey v. State, 108 Idaho 921, 703 P .2d
685 (Idaho 1985), looking for more guidance regarding the legislative purpose behind the word
"charge" found in Idaho Code § 36-1604( d).

In Corey, a snowmobiler sued the state for

damages arising from a snowmobile accident that occurred on State ground. In that case, the
snowmobiler was injured when he struck a cable strung across a path in an Idaho state park. Id.
at 922. The plaintiff argued that the State was negligent in placing the cable across the path. Id.
The issue before the Idaho Supreme Court was whether the State's conduct was "intentional or
willful," providing an exception to immunity under the Idaho Recreational Use Statute. Id. at
923. Although the Idaho Supreme Comi did not address the issue of whether the plaintiff was

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
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----------- - - .. charged to use the park, the Albertson Court looked to the underlying decision issued at the trial
court level to aide in its interpretation of§ 36-1604. See Albertson, 834 F.Supp 2d at 1131. The
trial court in Corey found that a snowmobile registration fee did not constitute a charge under the
Recreational Use Statute, reasoning: "There can be no doubt that the legislature intended the
tenn "charge" to mean a consideration given in return for the express and direct privilege of
being allowed to utilize the property, in money or other thing of value." See Albertson v.
Freemont County, 834 F. Supp.2d 1117, 1131 (D.ldaho 12-2-2011 ??); citing Corey v. State,
Case No. 57158 (First Dist., Kootenai County, Mem. Opinion, May 23, 1984).
The Albertson Court then looked to other federal and state cases interpreting state
recreational use statutes like Idaho Code § 36-1604, in which the courts have held a "charge"
must be for entry onto the land. See, Albertson, 834 F.Supp 2d. at 1131; citing U.S. v. Howard,
181 F.3d 1064, 1068 (9th Cir. 1999) (applying Hawaii statute); Jones v. U.S., 693 F.2d 1299,
1300 (9th Cir. 1982) (fee charged by government concessionaire for use of an inner tube not a
fee for use ofrecreational facilities under Washington State recreational use statute); Zuk v. U.S.,
698 F.Supp. 1577 (S.D. Fla. 1988); Miller v. Weitzen,35 Cal.Rptr.3d 73 (Cal. Ct. App. 2005).
The Albertson court further found persuasive the Idaho Supreme Court's statement in Allen v.
State, supra, in which the Court stated that "[w]e find no provision in the recreational use act ...
that conditions the landowner's protection from liability upon the use to which the landowner
puts the money received from a recreational user.. .. The fact that a portion of the fee charged
may have been intended by the State for the upkeep of the Park, its roads, or the parking lot, is
irrelevantn 36 P.3d at 1277.
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-- - - - .. - - - - ... - The Albertson Court went on to apply the above cited rulings to the facts of the case
before it. In that case, Albertson sustained fatal injuries while snowmobiling on a groomed trail
located in the Caribou-Targhee Forest, Fremont County, Idaho. Id. at 1119. Plaintiffs sued
Fremont County and the United States of America ("U.S") for wrongful death and negligence in
maintaining the snowmobile trail in a reasonably safe condition. Id. The U.S. was the owner of
the land and moved for summary judgment under Idaho Code § 36-1604. Id. at 1129. The
plaintiffs argued that summary judgment was not appropriate and that the U.S. was not immune
from liability under Idaho Code§ 36-1604 because Albertson had paid a snowmobile registration
fee pursuant to a cost-share agreement between the U.S. and the Idaho Department of
Recreation.

Id.

The plaintiffs argued that the registration fee constituted a "charge" and

therefore immunity didn't apply. Id. at 1131. The Albertson Court disagreed. The Court found
that Albertson was not charged a fee for use or entry onto the snowmobile trail, and therefore
following the reasoning outlined by the Allen court, the United States had established all of the
conditions for immunity contained in the Idaho recreational use statute, Idaho Code § 36-1604.
Id. at 1132.
The undisputed facts show that the City Park is open to the public for recreational
purposes. People are not charged to use the Park. Just as in any typical public park, people use
it for many recreational purposes and community activities. People run their dogs on it and
throw Frisbees. Teenage kids play tag football. People play baseball. (Sonder Depo., p. 62, l.
25 - p. 63, I. 22.) Anyone can use the Park for recreational purposes and there is no charge to do
so. (Sonder Depo., p. 66, 11. 2-9.) The City of Plummer pennits the community, players and
spectators to use its property, free of charge. (Affidavit of Deborah Argelan, ,I 6.)

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF PLUMMER'S
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------------ - - - Just as in the Allen case, the fact that the School District pays money for water and
electrical utilities is irrelevant and does not preclude summary judgment in favor of the City.
The fees collected from the School District for the water and electric utilities do not constitute a
charge for purposes of the Idaho recreational land use statute.

II. CONCLUSION
The City is protected from liability under Idaho's recreational land use statute, Idaho
Code § 32-1604. Mr. Hayes used the City Park for recreational purposes without charge. The
City respectfully requests that the court grant its motion for summary judgment.

DATED this~y of

C/Jrof3V) , 2013.
'---,

PAfNE HAMBLEN LLP
/"'-

Attorneys for Defendants City of Plummer

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HAYES and LYNN HAYES,
husband and wife, and the marital community
ilifilOO~

)
) Case No. CV 12-342

~

)
Plaintiffs,
)
)
)
vs.
)
)
THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL DISTRICT )
)
44, a political subdivision; and
)
ACCELERATED CONSTRUCTION &
)
EXCAVATION LLC, an Idaho limited liability )
company,
)
)
)
Defendants.
)
STATE OF IDAHO

)

County of Kootenai

)

AFFIDAVIT OF PETER ERBLAND IN
SUPPORT OF DEFENDANT CITY OF
PLUMMER'S MOTION FOR
SUMMARY JUDGMENT

: ss.

Peter C. Erbland, being first duly sworn upon oath, deposes and states:
1.

I am the attorney of record for Defendants in this matter and l have personal

knowledge of the matters attested to herein.
2.

Attached hereto as Exhibit "A" is a true and correct copy of contract related

documents between the Worley School District and Accelerated Construction with regard to the

AFFIDAVIT OF PETER ERBLAND- I

r-3

0

. - - - - .. - - construction of the grandstand bleachers. These documents were provided to the Defendant City
of Plummer by the defendant Plummer-Worley Joint School District through discovery, and
identified as Bates No. PWSD 9-11.
3.

Attached hereto as Exhibit B is a true and correct copy of portions of the

deposition transcript of Stacey Sonder, the maintenance director for the Plummer-Worley Joint
School District, and which deposition was taken on July 16, 2013.

Attorney for Defendants

c""Yl' ({'. -

f

..1

-

SUBSCRIBED AND SWORN to before me this1,7_ day of v('.__,,,~~( ,,/___, 2013.
(
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served a true and correct copy of the forego ing by the me~od indicated below, and addressed to
the following:
Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

D &Mail to mth@winstoncashatt.com
MAX to: 208 765-2121
Andrew C, Bohrnsen
The Law Office of Andrew C. Bohrnsen, P.S.
505 W. Riverside, Ste. 400
Spokane, WA 9920 I

D E-Mail to abohrnsen@comcast.net

~ x to: 509 838-2698
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Sonder Stace
Stockdal~, Karyn
Thursday, July 07, 2011 7:07 AM
Sander, Stacey, Sharrett, JUdi
FW: Bleacher bid breakdown

From:

Sent
To:
Subject:

Here Is the tileat:her bid breakdown,

From; ACCELERATED CONSTRUCTION AND EXCAVATING [01ailto:ace8-3842@h9tr,nail.com]
Sent: Thursday, July 07, 2011 5:23 AM
To:. stockdale, Karyn
Subject: FW: Bleadler bid breakdown

From: ace8384Z@hotmail,com
To: stockdale.karyn@lakesldesctr.org
Subjed~ Bleacher.bid breakdown
D~te: Wed, 6 Jul 2011 16:28:13 -0700

Katyn,
Toe bld breakdown for bleachers is as follows.
LABOR.

sitework and concrete
bleacher assembly and ln~llatlo11

5773.70
12,700.00

MATERIALS COST

bleadlers ( soutnem bleacher brand )
g,-ayeJ
q,m;rete
rebaF
concrete anchoring&. fasteners

concrete: sealer
comp&ction & concrete testing
fuel & delivery fees

57,500.00
800.00
52:W.OO
2600,00
800,00

200.0.0
1100.00.
5000.00

EQUIPMENT COSTS
Trad<hoe

400.00

dumptruck
skid steer

200.00

Wat;ert:nlck

300.0Q

small tools

200,00
30.0,00

600.00

compacter
subtotal
O&P 11 %
Total

!;)3693.70
10306.30
104,000.00

If yuu have any questions give me a call.
Thank You
1

EXHIBIT
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PLUMMER-WORLEY JOINT SCHOOL .DISTRICT
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Invoice

ft_._..=CELERATE
Construction & Excavating
Mark Willms
21695 S. Main St.
Medimont,. 1D 83 842

Phone 408~689-9208
Fax 888.-487-0448
ace83 842@hotmail.com

Customer/Address
Plummer- Worley
Joint School District #44
Attn: Stacy Sonder:
l 157 E Street - PO Box BO

Proje.ct

Date

Elevated .B{eache.rs .for Football
Field

9n12011

Invoice#

Plummer,.IO &3851

1124-01

Amount

Description
1notudes~
* (l) uni4 10 row by 91'6" [seatsapproxunately 497, 18 11 net seats; plus (6,).whe.elchair
spaces,
less seating removed ai existing press box] Elevated silver edition bleachers
* Sitework and concrete under bleachers, per manufacture's specs.
* Labor
* (1) set of stairs
"" (1) wheelchair access ramp
* Concrete landing pad at stairs and wheelcbau, ramp

104.00Q.00

Excludes::
* Sa1es tax.
* Seat numbers Qr letters

,. Prevailing / Davis Bacpn wages
NOTE: 6 to 8 wee~s deiivery upon apprbved submitta1s. Delivery time cam bi:.l shortened to 4 {
6 weeks with a: 3'0" walkway height

...

Due on receipt

.
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~
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:.·~.f.'. ~ i ;.,:,;·
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IN THE DIST RICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife and the maiital
community thereof,
Plaintiffs,
vs.

No. CV-2012-342

THE CITY OF PLUMMER, a political
~ubdivision; WORLEY SCHOOL
DISTRICT 44, a political
subdivision; and ACCELERATED
CONSTRUCTION & EXCAVATION, LLC,
an Idaho Limited Liability
Company,
Defendants.

DEPOSITION OF STACEY SCOTT SONDER
. TAKEN ON BEHALF OF THE PLAINTIFFS
AT 1424 EAST SHERMAN AVENUE, SUITE 300
COEUR D'ALENE, IDAHO
JULY 16 , 2013, 1:04 P .M.

REPORTED BY:
VALERIE J . LEGG, CSR
Notary Public

Coeur d'Alene; Idaho

Spokane, Washington

Northern Offices

509 .455 .4515

208.765.1700
1.800.879.1700

Boise, Idaho
Southern Offices

1.800.879.170,~0---~~!!i'- - .
08.345.961 l
EXHIBIT
00.234.9611
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1
2

3
4
5
6
7

8
9
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1

Plummer-Worley School District.
And what's your business address?

A. The school's address?

Q.

Sure.

A. Post Office Box 130, Plummer, Idaho 83851.

Q.

And don't give me your home address, but

what town do you live in?
A. Plummer, Idaho.

10

Q.

11

A. Probably 20 years.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 6 •

A. I am the maintenance director for the

Q.

Q.

..
--

DI

How long have you lived in Plummer?

2
3
4
5
6
7
8
9
10
/11
1

1111

anybody?
A. Yes, I have.

Q. And who -- how many people do you oversee?
A. I have three custodians and one assistant.

Q. And describe for me -- you mentioned you
started out as kind of an assistant groundskeeper.
Does the maintenance director, is that a larger
occupation than just keeping up with the grounds?
A. Yes. I oversee the budget and the ordering
of supplies and stuff.
Q. Okay. I guess maybe a better way to do it

12

is, what does a maintenance -- what do you do in your

A. No. I went to Worley.

'13

job as a maintenance director?

Q.

i14
,15

take care of the budget.

Did you go to school there as well?
Did you live In Worley before you lived in

Plummer?
A. Yes.

Q.

How long did you live in Worley?

A. I lived there until I was 20, and then I
moved to Plummer.

Q.

So you've lived in that area your whole

life, it sounds like?
A. Yes.

Q.

How long have you been the maintenance

director for the Plummer-Worley School District?
A. I want to say 12 years.

!16
17
18
19
20
21
22
23
24
:25

A. Just make sure everybody stays in line and

Q. Okay. Do you take care of the actual school
facility or just the grounds around the school?
A. I take care of the facilities and the
grounds.

Q. Everything?
A. Everything.

Q. You said you had three people, I guess for
lack of a better term, underneath you. Who are those
people?
A. Custodians.

Page 9

Page 7
1
2
3
4
5

Q.

1

What did you do --

A. Actually, I started in 1997 as an assistant.

THE WITNESS: Am I supposed to give names?
MR. DODSON: Yeah. You can give names.

And how long did you hold that position?

3
4

A. Until I was offered the head maintenance

5

Q.

10

When I worked for the school district before

6
7
8
9
10

11
12

that, I was also a basketball coach. That's where I

11

started most of the time, assistant basketball coach,

13

middle school basketball coach, officiate basketball.

14
15
16

district, and then it sounds like you segued into

17

position and finally as maintenance director?

12
13
14
15
16
17
18

6
7

Q.

8
9

A. I think it was about three years. I started

19
2.0
2.1
22
23
24
25

Q. What are their names?

2

I was the groundskeeper then, part-time.

position.

18

Page 8

Which --

head of maintenance in 2001, so I guess four years.

Q.

So you were into basketball with the school

working for them in an assistance maintenance
A. Yeah.

Q.

It's public record anyway.
THE WITNESS: Okay. Well, in like working
for the school, you're not supposed to give names.
But I have Richard Hossfield, Tracey Way, and Gary -Gary Keller, and then my assistant is

name?

Richard Wlenclaw.
MR. ERBLAND: Could you spell Richard's last
THE WITNESS: Wienclaw, W+N-C-L-A-W (sic).
MR. ERBLAND: Thanks.
BY MR. HOWARD:
Q. And what does Mr. Wienclaw do for you as an

assistant?
A. He does basically work orders that are
brought forward, like doorknobs need to be changed,

19

or change a core out, or a desk needs to be changed.
I just basically direct everybody to do stuff.

Do you -- in your employ with the

20
21
22
23
24

Plummer-Worley School District, do you oversee

25

Pretty much sum it up?

A. Yeah. Because I worked down at the saw mill
for 15 years, then it burnt down.

Q.

Now it's back up.

A. Yeah.

Q.

vww.mmcourt.com

Q. Okay. And then the other three folks,

they're custodians for more of the -A. The cleaning.

Q. -- facilities?
A. Yes. They do the cleaning and the waxing
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1

A. Since '97, '98, something like that.

1

2

Q. You went to school at Worley; is that

2

3

correct?

11111

1111

Page 64

program?

A. No.

3

Q. It's a private program?
A. It is in collaboration with the community

4

A. Yes.

4

5
6

Q. So at least since 1997 to today you're

5
6

and the Coeur d'Alene tribe.

7

the Saturday where you learned about the man being
injured, was that a Pop Warner game?

familiar with the maintenance of that field?
A. Uh-huh.

7
8

Q. Is that yes?

8

9

A. Yes.

9

Q. And the school district maintains that

10
11

12
13
14

field?
A. Yes.

Q. Even if any other group uses it, the school
district still maintains it?

Q. So this -- the event that had occurred on

A. Yes.

10

MR. HOWARD: Object to the form.

11

MR. ERBLAND: Pardon me?

12
13
14

MR. HOWARD: Object to the form. I don't
think there was foundation.
MR. ERBLAND: Okay.

15
16

A. Yes.

15
16

BY MR. ERBLAND:

Q. Why is that, if you know?

17

A. I don't know. I just -- that's the way it's

17

concession stand?

Q. You so were called by somebody in the

18

always been. I don't know what kind of agreement the

18

A. Yes.

19

city has with the school. I just know we have a

.19

Q. Who was that person?

20

partnership with the school and -- or the city and

,20

21

the city -- I have to maintain it because they don't

21

22

help us.

22

A. I can't remember who it was. I'm not sure
if it was Karyn or Tami.

Q. Do you know their last names?
A. Karyn Stockdale or Tami Gauthier. I can't

23

Q. Yeah.

23

24

A. They're just as broke as we are.

24

remember which one it was though. I think it was

25

Q. You testified earlier that that field is

25

Karyn.

Page 65
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1

open to everybody.
A. Yes.

2

1

Q. What's the last name?

2

A. Stockdale. I think she was the one that

3

Q. Is that the case?

3

4

A. Yes.

4

Q. What did she say?
A. That a man had fell down.

5

Q. How do you know that?

5

6

A. Everybody uses it. You see everybody up

6

7

there. It's community property.

7

called me.

Q. Did you know what was going on there that
day?

8

Q. And do they use it for recreation?

8

A. I knew there was a football game.

9

A. Yes.

9

Q. Did you know who had sponsored it?

Q. What kind of recreation have you seen it

10

A. Yes.

Q. How did you know that?

out and they'll play, you know, tag football. A lot

11
12
13
14
15
16

of people use it.

17

A. Yes.

18

Q. And it was not the school district's

10

11
12
13

soccer on it. They have community activities, like I

14

was just saying. They bring their dogs up there and

15
16

throw Frisbees. Some of the teenage kids will come

17

being used for?
A. People go up and play baseball. They play

18

Q. Okay. And does anybody charge them to use

A. Because it's every year. The tribe puts on
that Pop Warner program every year. It's been that
way for ten years probably now.

Q. The school district has a football team
also?

19

I football game?

20

A. No.

20

A. No.

21

Q. It's free for anybody to use?

21

22

A. Yes.
Q. Pop Warner football?

22

year, that's the --

23

23

BY MR. ERBLAND:

24

A. Yes.

24

Q. What is Pop Warner football?

l , .,. . . \

25

Q. Is Pop Warner football a school district

25

A. That's like little guys, based on weight and

\.LI

19

it?

www.mmcourt.com

MR. DODSON: Maybe not a football team this
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1
2

size.

Q. So as I understand it, is it your testimony

1
2

football game, or, you know, I don't go out there,

A. Depends, you know, like if I'm going to a

3

that anybody can use that field for recreational

3

you know, and just walk through every inch of the

4

purposes?

4

football field.

5

A. Yes.

5

6

Q. And they do?

6

7

A. Yes.

7

8

Q. Without charge?

8

9

A. Yes.

10

11

9

Q. Do you know what caused the low spot in the
field that you filled in?

10
11

12
13
14

you're the one who saw it. Does searching your

15

memory of what it looked like, can you give us any

16

clue of how that happened?

A. No, I'm not sure.

12

Q. Can you -- without speculating can you --

17

A. No.

13
14
15
16
17

18

Q. Could it have been the discharge from an

18

Q. I understand.
Are there potentially other low spots on
that field?
A. I'm sure there are. Out in the middle there
there probably is. We tried to put that sandy loam
soil in any low spots as we can.

Q. What does that do?
A. It just helps build up the turf.
MR. ERBLAND: That's all the questions I
have. Thank you.
MR. HOWARD: I've just got a couple
follow-up questions.
MR. DODSON: Counsel, if I might -MR. HOWARD: Oh, I'm sorry.

19

irrigation pipe?

.19

20

A. No.

20

21
22

Q. By that I mean -A. A blowout.

21
22

23

Q. Yeah, or the constant flow of water,

23

24

A. No.
Q. Why?

24

In terms of use of that field, organized

25

activities have to go through the school district; is

25

MR. DODSON: I realize we're not really a
party to this action anymore -MR. HOWARD: Oh, no.
MR. DODSON: -- but just a couple of items
of clarification.
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1
2
3

A. Because it didn't look like that. It just
looked like a low spot in the ground.
Q .. Could it have been from the previous

1

that right?

2

THE WITNESS: Yes.

3

MR. DODSON: But if some neighborhood kids

4

construction activity that -- that was engaged in to

4

come over and they want to play some Frisbee or some

5

build that bleacher?

5

flag football, they just do it; is that right?

6

7
8

9
10
11
12
13
14
15
16
17
18
19
20

THE WITNESS: Correct.

MR. BOHRNSEN: Object to the form.

6

You can answer. I just have to make a

7

MR. DODSON: Is that how it works?

8

THE WITNESS: Correct.

9

MR. DODSON: Okay. That's it.

record.
THE WITNESS: Oh. I don't think so. I
don't know.

FURTHER EXAMINATION

10

11

BY MR. ERBLAND:

BY MR. HOWARD:

Q. Why is that? Why don't you think so?

12

Q. Why does the field have a fence around it?

A. Because it looked like a low spot to me. I

13

A. I don't know.

don't know.

Q. You mentioned installing a gate a~er the
construction. Why did you have a gate installed?

A. No.

14
15
16

Q. You never noticed it before?

17

another one there.

A. Yeah, I never noticed it.

18

Q. Had you noticed, you would have done

19

Q. And you had never seen it before?

20

something about it?

A. There was a gate there before, so I put
Q. Is the field ever locked up?
A. Sometimes it's locked up. Like when the --

we don't want the kids to cross the field during

21

A. Yes, most definitely.

21

school because they like to go through the gates to

22

Q. Well, you're -- you are out there just about

22

try to sneak out and go, so we lock it up.

23
24

25

every day, aren't you?

A. No.
Q. You're out there a lot.

www.mmcourt.com

23
24
25

Q. So there are times during -- is that like
every day or just sometimes?
A. Just sometimes.

STACEY SCOTT SOUNDER

7/16/2013

.. - - - - .. - - r:·1 1 .ED
\

PETER C. ERBLAND
Paine Hamblen LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816
Telephone: (208) 664-8115
Facsimile: (208) 664-6338
!SBA #2456
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HAYES and LYNN HAYES,
husband and wife, and the marital community
thereof,

)
) Case No. CV 12-342

)
)

) AFFIDAVIT OF DEBORAH ARGELAN
) IN SUPPORT OF DEFENDANT CITY

Plaintiffs,

) OF PLUMMER'S MOTION FOR
) SUMMARY JUDGMENT

vs.

)

THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL DISTRICT
44, a political subdivision; and
ACCELERATED CONSTRUCTION &
EXCAVATION LLC, an Idaho limited liability
company,
Defendants.

STATE OF IDAHO
County of Benewah

)
)
)
)
)

)
)
)
)

)
: ss.
)

DEBORAH ARGELAN, being first duly sworn upon oath, deposes and states:

AFFIDAVIT OF DEBORAH ARGELAN - 1

- -r - - - -r - 1.

I am employed by the City of Plummer as the City Administrator. I have held

that position since on or about June 13, 2013, and I continue to serve in that capacity. As the
City Administrator, I take on the role as the mayor in his absence and administer to the City as a
whole.
2.

I am also employed as the City Clerk. I have held that position since on or before

May 2, 2012 . As the City Clerk, I am responsible for the records of the City of Plummer,
including but not limited to records regarding meeting minutes, agendas, building pern1it
applications, personnel and budgeting.
3.

I have personal knowledge of the facts set forth herein based upon my position as

the City Administrator and the City Clerk, and upon my knowledge of the records of the
regularly conducted business activity of the City of Plummer.
4.

The City of Plummer owns the property located at the corner of 13 th Street and

Elm Street, Plummer, Idaho, more generally known as the Plummer City Park or the Plummer
football fields (the Park).
5.

Improvements to the Park were funded by a Federal grant through the Idaho

Department of Parks and Recreation in 1976. The Park is an outdoor recreation facility open to
the general public. The Park has a playing field that is also used for events such as football
games and other recreational activities.

The Plummer-Worley School District has a school

building adjacent to the Park. The School District also uses the Park for team sports and school
recreation .
6.

The Park is open to the public for recreational purposes. The City of Plummer

pennits the community, players and spectators to use its property, free of charge.

AFFIDAVIT OF DEBORAH ARGELAN - 2

- - - - - .. - - - - - - 7.

The water and electrical utilities for the Park are paid for by the School District to

the City of Plummer. The School District maintains the Park.

8.

The School District hired Accelerated Construction to remove the old bleachers

and construct new bleachers for the playing field in the Park in 2011. The City of Plummer
granted a building permit for construction of the new bleachers. The City was not a party to the
contract between the School District and Accelerated Construction.

Further your ajfiant sayeth naught.
DATED this l_Q_ day of----=od______ , 2013.

By:~/?_~L~
DEBORAH ARGE~
City Administrator/City Clerk
City of Plummer
SUBSCRIBED AND SWORN to before me this

AFFIDA VJT OF DEBORAH ARGELAN - 3

ID

day of

bQf-ober

, 2013.

..

..
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CERTIFICATE OF SERVICE

.,JY\_
() I r /
I HEREBY CERTIFY that on the _ I]£__ day of _-IJ-('./ ~{>fJ t I/
J

a

t

, 2013, I caused to be
served a true and correct copy of the foreg ing by the method indicated below, and addressed to
the following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83 814

Q .5>Mail to mth(@,winstoncashatt.com
fil/FAX to: 208 765-2121
Andrew C. Bohmsen
The Law Office of Andrew C. Bohmsen, P.S.
505 W. Riverside, Ste. 400
Spokane, WA 99201

D E.::-Mail to abohrnsen@comcast.net
!JV'FAX to: 509 838-2698
By:,J:
/ ,-___::,,.-c-1--',=_-'-/-I---+-'--./------(\

____ .

H:\CDADOCS\00228\00260\rLEAD\C 137131
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PETER C. ERBLAND
PAINE HAMBLEN LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, lD 83 816
Telephone: (208) 664-8115
Facsimile: (208) 664-6338
ISBA #2456

{

••

n

.
- .

)

...
1

·-----.UEF'iJJ

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HA YES and LYNN HAYES,
husband and wife, and the marital community
thereof,
Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV 12-342

ERRATA REGARDING
MEMORANDUM IN SUPPORT OF
DEFENDANT CITY OF PLUMMER'S
MOTION FOR SUMMARY JUDGMENT

THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL DISTRICT
44, a political subdivision; and
~
ACCELERATED CONSTRUCTION &
)
EXCAVATION LLC, an Idaho limited liability )
)
company,
)
Defendants.
)
)

________________

On October 10, 2013, defendants filed a Memorandum in Support of Defendant City of
P]ummer's Motion for Summary Judgment. In that Memorandum, the year of publication of the
case of Albertson v. Fremont County, Idaho, 834 ESupp 2d 1117 was cited incorrectly on pages
10 and 11. The correct year in the citation is Albertson v. Fremont County, 834 F .Supp. 2d 1117
(D. Idaho 2011).

ERRATA REGARDING MEMORANDUM IN SUPPORT OF DEFENDANT
CITY OF PLUMMER'S MOTION FOR SUMMARY JUDGMENT - 1

lo7

- - - - - -----

-

-

DATED thisl-Ji·~~yofNovember, 2013.
PAINE HAM~1tENULP
;' \<,__.

.,

By:

.,,«"'ti

/

,,/

I

PETER C. ERBLAND
Attorneys for Defendants City of Plummer

CERTIFICATE OF SERVICE
,1

(_.+h...

I HEREBY CERTIFY that on the er..) day of November, 2013, I caused to be served
a true and correct copy of the foregoing by the method indicated below, and addressed to the
following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

D £-Mail to mth@winstoncashatt.com

0

FAX to: 208 765-2121

H:\CDADOCS\00228\00260\PLEAD\C 141570

ERRATA REGARDING MEMORANDUM IN SUPPORT OF DEFENDANT
CITY OF PLUMMER'S MOTION FOR SUMMARY JUDGMENT - 2

-

IE

- - - - - .. - - - - - - .
F"ILED
BEHEWAH COUNTY
1

5

MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LA WYERS, a
Professional Service Corporation
250 Northwest Boulevard, Suite 206
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

6

Attorneys for Plaintiffs

2
3

4

PM I: 51

7
8
9

10
11

12

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife and the marital community
thereof,

13

14

15
16
17
18

Plaintiffs,

Case No. CV-2012-342
AFFIDAVIT OF MICHAEL T. HOWARD

vs.
THE CITY OF PLUMMER, a political
subdivision, and WORLEY SCHOOL
DISTRICT 44, a political subdivision, and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC, an Idaho Limited
Liability Company,

19
Defendant.
20

21

22

STATE OF IDAHO )
: ss.
County of Kootenai)

23

I, MICHAEL T. HOWARD, being first duly sworn on oath, say:

24

1.

25

That I am the attorney for Plaintiffs, and have knowledge of the facts and circumstances

in this case.

26
AFFIDAVIT OF MICHAEL T. HOWARD - PAGE 1

~f41J«!Rb~d4tt
A. ::>RO'=ESSlDNAL SERVICE OOR."ORAHDN
200 N::utnwsst Bl11d .• S:;1m; 206
COllur :::I' Alene-, ,dahc•S3814
Phc!1S: (2DS) 587-2103

-- - - - - - - 1

2
3

2.

-

1111

IDl'I

1111

Attached hereto and marked Exhibit 1 is the Grant Deed from Western Benewah School

District No. 42 to the City of Plummer, Idaho, dated October 13, 1976.
3.

Attached hereto and marked Exhibit 2 is the deposition transcript of Judi Sharrett, pages

4

11, 12, 15, 16, 18, 19, 24, 25, and 26.
5

6

7
8

9
10

11

4.

Attached hereto and marked Exhibit 3 is the deposition transcript of Stacey Scott Sonder,

pages 11, 12, 13, 15, 19, 20, and 62.
5.

Attached hereto and marked Exhibit 4 is the deposition transcript of Deborah Argelan,

pages 20, 23, 26, 32, 33, 34, 35, 44, and 45.
6.

Attached hereto and marked Exhibit 5 is the Facilities Use Application for Lakeside

Schools dated July 15, 2011.

12
13

14

15

SUBSCRIBED AND SWORN to before me this,,3,( 5fclay of January, 2014.

J

16

17
18
19
20

21

22
23

24
25
26
AFFIDAVII OF MICHAEL T. HOWARD - PAGE 2

tbii:tUunA} ~datt
A ;,p,ci:=ESSiDNAL S:::'i\i'ICE COR?t'.}RAT:,DN
200 NDrbWest Blvd.• S.1rte, 206
Coeur d' Al.en,;;. \dahiis 63814
Phan,.; (2DS) 857-2103

-41···--------- - - ..
1
2
3

4
5
6

7
8
9
10

11

I hereby certify that I caused a true and
complete copy of the foregoing to be D mailed,
postage prepaid; [8J hand delivered; D sent
via facsimile on January 31, 2014, to:
Peter C. Erbland
Paine Hamblen LLP
Post Office Box E
Coeur d'Alene, ID 83816-0328
_..------)
Fax: (208) 664-6338
Attorney for Defendant, City of Plummer__-

~~L :JOWARDL~ ~
498659
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14

15
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18
19

20

21
22
23
24
25

26
AFFIDAVII OF MICHAEL T. HOWARD - PAGE 3

12tf)ndlt'm,b

\
r

A "'RO=ESSlDNAL S:RVlCE OOR"'ORAnDN
200 Nort"lwem 81~,:l., 5._,ttr.,, 206
Coeur d'Alene. !dahoS3814

Pho1'9: f2DB) 567,2103
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--- ---GRl\.:NT DEED

:VlESTEffi1 .BENEWAH SCHOOL DIS'l'TI.IC'l' .NO, 4 2 1 Plummer,

Idaho., ·hereinafter called the Gran:tor., for and in considera-

tion. of Ten and n()/lO'Q,Dollars ($10 .00) and other vall1ahle
consideration ,.in hand paid, grants, conveys and ,·mrrants
to CITY OF. PLm11:&ER, IDAHO, the following described rea1

estate, situated in the Couni:y of Benewah, State of Idaho:

Block Forty-five (45), Government
Tmmsite of Plummer, Public Reserve,
and .that part 'Of •rwe1fth Street l'.ring
between the .South.half of Block 45 and
the South hal.f of Block 46, Government
Townsite of Plummer, being 140 .feet in
length,

with al.l appurtenances •
The Grantor :further covenants and warrants that
it is well seized of said real estate and has full right

and lawful .authority to convey the same.
IN WITNESS WIIBIIBOF, the Grantor ha.s executed this
deed this

e..., t:I-· a ay
l .,/

o£

oc t o b er,

1°76
/
•

WESTERN m:.:NmiAH SCHOOL DISTRICT NO. 42

Attest~

EXHIBIT
-1-

I

..
- - - -· .. - STA'.rE OP IDAHO
County of Benewah

i 'Y

On this
dav of October. 197 6, before me,
the undersigned Notari' Public, personally appeared ELMEH
WFIITVJ.1\N and !"11.RY LOU REILLY, Jmown to :me to be the Chai:rman
of the .Board of Trust(2es and Clerk, respectively, of WESTERN
J3ENEN1\.H SCHOOL DISTRlC'J,' NO. 42, and the persons who e}cecuted
the £ore9oing instr·ument on behalf o:f sai.d District, and
acknm11edged to me ·that such District e1:ecuted the .same.
'IN WI'l1 NESS. WHEREOF, .I have hereunto set my hand
and aff.ixed my» Notarial Sea1 the day and year £.irst aJ::,ove

written.

SEAL

3

------- -
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Page 1

1

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

2

OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BENEWAH

3
4

5

MARTIN HAYES and LYNN HAYES,
husband and wife and the marital
community thereof,

6

Plaintiffs,
7

) No. CV-2012-342

vs.
8
9

10
11

THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL
DISTRICT 44, a political
subdivision; and ACCELERATED
CONSTRUCTION & EXCAVATION, LLC,
an Idaho Limited Liability
Company,

12
Defendants.

13

)
)
)
)
)
)

__________________

)
)
)
)
)
)
)
)
)
)
)

14
15

30(B) (6) DEPOSITION OF JUDI SHARRETT

16

FOR THE PLUMMER-WORLEY SCHOOL DISTRICT
TAKEN ON BEHALF OF THE PLAINTIFFS

17

AT 1424 EAST SHERMAN AVENUE, SUITE 300

18
19

COEUR D'ALENE, IDAHO

20

AUGUST 15, 2013, 1:06 P.M.

21
REPORTED BY:
22
23

VALERIE J. LEGG, CSR
Notary Public

EXHIBIT

24
25

www .mmcourt.com

SHARRETT, JUDI 30(b)(6) PLUMMER-WORLEY SCHOOL DIST

8/15/2013

..

,. . i\·f·------- - - - Page 11

Q.

1

Is there anyone that you know of within the

2

school district in a position better than you to

3

speak about how the ownership of this property has

4

changed hands over time?

A.

5

I talked to people to try to ascertain that,

6

and I was not able to find anybody that would have

7

more knowledge than I could find out.

8
9

Q.

Okay.

And I know there's some documentation

out there filed with the recorder down in Plummer.

10

Other than that, you're not aware of any other person

11

that would have any knowledge of that other than the

12

documentation that exists?

13

A.

I am not.

14

Q.

Let me talk for a minute or ask for a minute

15

about the use of this football field.

16

the public all the time?

17

A.

Is it open to

A person would have to -- or an organization

18

would have to fill out a facility use form in order

19

to be able to utilize that.

20

Q.

Okay.

And that probably segues into the

21

next question, and how was this -- well, describe

22

this facility use form.
A.

23

Well, it's a -

What is it?
if a

if an activity needs

24

to happen or if an organization or a private group

25

wants to use something as -- that the school district

www .mmcourt.com

SHARRETT, JUDI 30(b)(6) PLUMMER-WORLEY SCHOOL DIST

8/15/2013
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1

utilizes -

2

football field would be one of those -- they would

3

need to come in two weeks in advance and fill out a

4

facility use agreement form and have to show proof of

5

insurance and get permission to -- basically to look

6

and see if the scheduling will work.

Q.

7
8

you know, owns or utilizes -

Okay.

and the

And how did that arrangement come to

be?

9

And this is kind of what I'm trying to

10

figure out, the City owns the property, as you

11

stated, but then the school district is, for lack of

12

a better term, scheduling things with it.

13

A.

During school time, yeah.

14

Q.

How about non-school hours?

15

A.

Well, yeah, we -

16

we do get -- do the

scheduling for that too.

Q.

17

Okay.

And is that part of some written

18

agreement that you have with -- when I say "you," the

19

school district has with the City of Plummer?

20

A.

I have never seen a written agreement.

21

Q.

Is this more or less kind of institutional

22
23
24

knowledge that you have when coming
A.

"Institutional knowJedge"; it was the way it

was done when I came.

25

Q.

What -- with regard to the utilization of
..
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1

A.

No.

2

Q.

Does the -- other than scheduling

3

activities, does the school district,

4

better term, oversee any activities on the football

5

field?

6

A.

Oh, well, we have games.

7

Q.

School

8

A.

Yeah.

9

Q.

-- school games?

10

A.

Yeah.

11

Q.

Other than school activities,

for

for lack of a

--

We have football games.
does the

12

school district oversee activities that might be

13

scheduled, say, to the general public?

14

A.

We don't oversee them.

15

Q.

Does the city perform any maintenance on the

16

property?

17

A.

No.

18

Q.

Who performs the maintenance on the

19

property?

20

A.

We do.

21

Q.

You need to let me finish my question --

22

A.

Oh,

23

Q.

-- before you answer because it's difficult

24

I'm sorry.

for her to type down.

25
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1

A.

Yes.

2

Q.

How about the

3

uti

ilities; who

ties for the -ct does.

4

A.

The school dis

5

Q.

-- for the football field?

6

A.

Oh, I'm so

7

the

The school district does.

apologize.
Q.

What utilities does the school dis

10

A.

Lights and water.

11

Q.

How about,

12

A.

Well, I have custodial,

13

Q.

Is there a separate budgetary item for

8

9

I

ct pay

for?

are there garbage services?
so custodial.

14

expenditures related to the football field within the

15

school district's budget?

16

A.

No.

17

Q.

What budget item are those listed under,

18

generally?

19

A.

It would be under custodial and utilities.

Q.

It would be just lumped in with the rest of

22

A.

Uh-huh

23

Q.

And within the custodial

24

d

21

25

them?

0

S

0

else, I think

I think we
maintenance

supervisor, but is there -- even within the -- their
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1

provide any other improvements, or is that up to the

2

school district?

3

A.

Well, it's -- the improvements that are on

4

it have been at the expense of the Plummer-Worley

5

School District.

6

Q.

And what improvements are those?

7

A.

Well, we have a new crow's nest that we

8

built a couple years ago and a concession stand;

9

although, that hasn't been improved for several

10

years, but the bleachers, obviously.

11

Q.

Do you know who -- speaking of improvements,

12

do you know who provides insurance, property

13

insurance, for those improvements?

14
15

We do.

The Plummer-Worley School District

Q.

For all the improvements on the football

does.

16
17

A.

field?

18

A.

I -- I believe so, yeah.

19

Q.

So going back to this,

I guess, ownership

20

issue, it's my understanding that the school district

21

used to own the property and then it was transferred

22

to the City of Plummer in about 1976.

23

you is, do you know why that happened?

24
25
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Q.

1

And Exhibit 4 appears to be an agreement

2

between the City of Plummer and the Western Benewah

3

School District No. 42, dated November 13th, 1989,

4

shortly after the letter that we saw from the park

5

and rec department

6

A.

Uh-huh.

7

Q.

-- that we saw earlier, and it basically

8

seeks to either revise or clarify some agreement

9

between the City of Plummer and the school district

10

regarding the managerial arrangement existing between

11

the two and the control over the ball fields.
Here are my questions:

12

With regard to

on

13

the first page under No. 2, it says,

"The school

14

shall oversee school activities on the fields during

15

the school year."
Is that what currently happens?

16
17

A.

Yes.

18

Q.

"And the City shall oversee non-school

19

activities."

20

Is that what currently happens?

21

A.

No.

22

Q.

Number 3, "The School District shall provide

23

daily cleanup in the rest rooms."
Does that occur?

24

25

A.

Yes.

\
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1

Q.

I might as well go back to No. 1, "The

2

School District shall provide keys to the City for

3

the rest rooms and storage shed located on the school

4

ball field."

5

Does that occur?

6

A.

I don't know.

7

Q.

Turning to page 2, Number 4, "The School

8

District shall provide an inventory of the materials

9

in the storage shed."

10

Do you know whether that is or has occurred?

11

A.

I'm not sure.

12

Q.

Number 5, "The City shall oversee activities

13

on the fields during the summer by using a key

14

checkout system for the rest rooms and storage shed."

15

Does that occur?

16

A.

I don't believe so.

17

Q.

What happens during the summer with regard

18

to scheduling of the field?
A.

19
20

But I -- we go by the same

process.

21
22

Not much.

Q.

Under No. 8 it states, "The school field

will be used primarily for Little League activities."

23

Is that what occurs in your experience?

24

A.

25

activities.
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1

Q.

Primarily?

2

A.

Primarily, no.

3

Q.

What's it primarily used for?

4

A.

School activities.

5

Q.

And then under 9 it talks about the City

6

field, and I've seen that other places.

7

what "the City field" refers to?

Do you know

8

A.

No.

9

Q.

Is there another field in Plummer?

10

A.

I don't believe so.

11

Q.

Okay.
MR. DODSON:

12

13

at the notary.

14

BY MR. HOWARD:

15

Q.

Not that I know.

And, Counsel, I chuckle again

And in turning to the third page of

16

Exhibit 4, it appears it was signed by Jack Denny.

17

Was Jack Denny -- do you know whether he was a former

18

chairman of the board for the school district?
A.

19

I don't know.
MR. DODSON:

20

Counsel, for the record, I

21

think Western Benewah School District was the

22

predecessor to the current school district because I

23

believe in the late '80s, possibly early '90s, the

24

old Worley School District No. 275 consolidated with

25

whatever it was in Plummer at the time and now is
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1

REPORTER'S CERTIFICATE

2
3

I, Valerie J. Legg, Certified Shorthand
Reporter, do hereby declare:

4

That the foregoing proceedings were taken

5

before me at the time and place therein set forth, at

6

which time any witnesses were placed under oath;

7

That the testimony and all objections made

8

were recorded stenographically by me and were

9

thereafter transcribed by me or under my direction;

10

That the foregoing is a true and correct

11

record of all testimony given, to the best of my

12

ability;

13

That I am not a relative or employee of any

14

attorney or of any of the parties, nor am I

15

financially interested in the action.
IN WITNESS WHEREOF,

16
17

I have hereunto set my

hand and seal August 27, 2013.

18
19
20
21
VALERIE J. LEGG, ID SRL-968
Notary Public
816 Sherman Avenue, Suite 7
Coeur d'Alene, ID 83814

22
23
24

My Comrnission Expires July 14, 2014

25
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1

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

2

OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BENEWAH

3

4
5

MARTIN HAYES and LYNN HAYES,
husband and wife and the marital
community thereof,

6

Plaintiffs,
7

) No. CV-2012-342

vs.
8
9

10
11

THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL
DISTRICT 44, a political
subdivision; and ACCELERATED
CONSTRUCTION & EXCAVATION, LLC,
an Idaho Limited Liability
Company,

12
Defendants.
13

)
)
)
)
)
)

------------------

)
)
)
)
)
)
)
)

)
)
)

14
15

DEPOSITION OF STACEY SCOTT SONDER

16

TAKEN ON BEHALF OF THE PLAINTIFFS
AT 1424 EAST SHERMAN AVENUE, SUITE 300

17

18

COEUR D'ALENE, IDAHO

19

JULY 16, 2013, 1:04 P.M.

20
21

REPORTED BY:

22

VALERIE J. LEGG, CSR
Notary Public

23
EXHIBIT

24

13

25
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1

Q.

Do you know how that came to be?

2

A.

I'm not sure.

3

Q.

Do you know when that came to be?

4

A.

No, I don't.

5

Q.

Now, it's

and this is part of me finding

6

some of this stuff out.

It's my understanding

7

there's some kind of arrangement between the City of

8

Plummer and the school district with regard to the

9

use of the field.

Do you know anything about that?

10

A.

No, I don't.

11

Q.

Do you -- and this may or may not be part of

12

your budgetary stuff.

Do you know who maintains

13

property insurance for some of the buildings or

14

anything like that?

15

A.

No, I don't.

16

Q.

Let me get into something that's probably

17

within your scope of knowledge.

18

Who maintains the field?

19

A.

We do to some extent.

20

Q.

Okay.

21

A.

My assistant and the custodians.

We just

mow it and weed eat it and water it.

24
25

When you say

"we," who are you referring to?

22
23

And "we" being who?

Q.

And is that in your role as the maintenance

director for the school district?
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1

A.

Yes.

2

Q.

As opposed to be on the side or something

3

like that?

4

A.

Yes.

5

Q.

Okay.

6

A.

There are certain rules that you have to

7

have for the state to play on the football field.

8

You have to have so much height of grass.

9

Q.

You and Mr. Wienclaw mow it and weed eat it?

10

A.

Uh-huh.

11

Q.

Does anyone else, other than you, maintain

12

the field?

13

A.

No.

14

Q.

Does anyone from the city maintain the

15

field?

16

A.

No.

17

Q.

Does the school district provide you with

18

the equipment to maintain the field?

19

A.

Yes.

20

Q.

And what equipment is that?

21

A.

Just a riding lawn mower.

22

Q.

Is that one of those little more commercial

24

A.

Yes.

25

Q.

-- that are a little bigger?

23

jobs
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1

A.

Yes.

A Grasshopper, John Deere Grasshopper.

2

Q.

One thing, you anticipate my question and

3

start to answer before I finish it.

4

difficult for --

5

A.

I'm sorry.

6

Q.

It's all right.

7
8

It makes it

I do the same thing.

So John Deere, like a larger riding lawn
mower?

9

A.

Yes.

10

Q.

And does the -- does the school maintain

11

A 64-inch wide deck.

that land all year long or just certain times a year?

12

A.

Yeah, all year long.

13

Q.

All year long?

14

A.

I mean,

15

it's just mowing in the summertime.

We don't do nothing with it in the winter.

16

Q.

As part of the -- how -- how much time and,

17

I guess, effort do you and Mr. Wienclaw put into the

18

upkeep of the field?

19
20

We mow it twice a week and water it every

Q.

And I assume that's not yearly, but certain

day.

21
22

A.

growing periods?

23

A.

Yes.

24

Q.

And what are those periods of time?

25

A.

Probably towards the end of June until the
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1

you mean by that?

2
3

A.

We contract it out.

We have individuals

that come in and spray.

4

Q.

And who's that that comes in and fertilizes?

5

A.

This year we used a new company, and it was

6

Mr. Lawn, Mr. Green Lawns.
Q.

7

And I assume that having some knowledge of

8

the budget, does that -- how much does the school

9

spend on, say, fertilization for the field in a year?

10

A.

About

about $1,200.

11

Q.

Is there a -- I guess a line item budget for

12

the football field,

13

football field?

for the maintenance of the

14

A.

No.

15

Q.

So other than fertilization,

what other,

16

guess, out-of-pocket expenses does the school

17

district budget for maintenance and care of the

18

field?

19

A.

Just watering and fertilizing.

20

Q.

Your time and your salary is already

21

included, correct?

22

A.

Yes.

23

Q.

And then how about the use of the lawn

24

I

mower,

25
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1

some down or Kootenai Electric to use their boom.

2

Q.

So you actually replace them?

3

A.

Yes.

4

Q.

And how about the physical bulb that's put

5

in there, who pays for that?
A.

6

I do.

MR. DODSON:

7

Clarification, the "I do" means

8

in his official capacity as the maintenance director

9

for the district.

10

MR. HOWARD:

11

clarification.

12

BY MR. HOWARD:

13
14

Q.

And I appreciate the

It's -- you do it but on behalf of the

school district, correct?

15

A.

Yes.

16

Q.

Is there scheduling that needs to be done

17

with regard to use of the football field?

18

A.

Yes.

19

Q.

Tell me about that.

20

A.

That process is done through the district

21

office.

22

Q.

23

And when you say

11

the district office," you

mean the school district office?

24

A.

Yes.

25

Q.

Are you involved in that at all?

0
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1

A.

Yes.

2

Q.

To what extent are you involved in that

3

process?

4

A.

There's a form at the district office that

5

you must fill out, and the form you must -- you got

6

to fill out the date that you want to use it, the

7

time.

8

middle school football games, high school football

9

games, Pop Warner football.

Because there's other games going on like

And then the community,

10

you know, they always want to schedule in stuff too,

11

so you usually go through the district office to fill

12

that out.

13
14

Q.

And so generally that's the process.

How

are you involved in that?

15

A.

I just make sure that -- that the people

16

when

17

not a schedule

18

the district office, but there's also like a schedule

19

that I keep track of to some extent, you know,

20

because then I got to figure out when I'm going to

21

water or when I'm going to mow, determine when I do

22

that when it's not being used.
Q.

23
24
25

that there's nothing going on, that there's
- because there's a main schedule in

I understand.
So there's activities of people using the

field, and there are activities that are necessary to

',,
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1

A.

Since '97,

2

Q.

You went to school at Worley; is that

3

'98, something like that.

correct?

4

A.

Yes.

5

Q.

So at least since 1997 to today you're

6

familiar with the maintenance of that field?

7

A.

Uh-huh.

8

Q.

Is that yes?

9

A.

Yes.

10

Q.

And the school district maintains that

11

field?

12

A.

Yes.

13

Q.

Even if any other group uses it, the school

14

district still maintains it?

15

A.

Yes.

16

Q.

Why is that, if you know?

17

A.

I don't know.

18

always been.

19

city has with the school.

20

partnership with the school and -- or the city and

21

the city

22

help us.

I just

- that's the way it's

I don't know what kind of agreement the
I just know we have a

I have to maintain it because they don't

23

Q.

Yeah.

24

A.

They're just as broke as we are.

25

Q.

You testified earlier that that field
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1

REPORTER'S CERTIFICATE
I, Valerie J. Legg, Certified Shorthand

2
3

Reporter, do hereby declare:

4

That the foregoing proceedings were taken

5

before me at the time and place therein set forth,

6

which time any witnesses were placed under oath;

7

That the testimony and all objections made

8

were recorded stenographically by me and were

9

thereafter transcribed by me or under my direction;

10

That the foregoing is a true and correct

11

record of all testimony given, to the best of my

12

ability;

13

That I am not a relative or employee of any

14

attorney or of any of the parties, nor am I

15

financially interested in the action.

16
17

at

IN WITNESS WHEREOF, I have hereunto set my
hand and seal August 2, 2013.

18
19
20
21
VALERIE J. LEGG, ID SRL-968
Notary Public
816 Sherman Avenue, Suite 7
Coeur d'Alene, ID 83814

22
23
24

My Commission Expires ,July 14, 2014

25
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1

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

2

OF THE STATE OF IDAHO

3

IN AND FOR THE COUNTY OF BENEWAH

4
5

MARTIN HAYES and LYNN HAYES,
husband and wife and the marital
community thereof,

6

Plaintiffs,
7

) No. CV-2012-342

vs.
8
9

10
11

THE CITY OF PLUMMER, a political
subdivision; WORLEY SCHOOL
DISTRICT 44, a political
subdivision; and ACCELERATED
CONSTRUCTION & EXCAVATION, LLC,
an Idaho Limited Liability
Company,

12
Defendants.
13

)
)
)
)
)
)

------------------

)
)
)
)
)
)
)
)
)
)
)

14
15

DEBORAH ARGELAN - CITY OF PLUMMER - 30(B) (6)

16

TAKEN ON BEHALF OF THE PLAINTIFFS

17

AT 250 NORTHWEST BOULEVARD, SUITE 206

18

COEUR D'ALENE, IDAHO
JULY 15, 2013,

19

9:06 A.M.

20
21

REPORTED BY:

22

VALERIE J. LEGG, CSR
Notary Public

23
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25
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1

City of Plummer and the school district.
Q.

2

All right.

So other than the verbiage,

the

3

actual language that's contained in Exhibit No. 4,

4

you have any other information about why this

5

agreement came to be?

do

I do not.

6

A.

No,

7

Q.

And is there a better person than you to ask

8

that question?

9

A.

I would have no idea.

10

Q.

Do you know who pays -

so this piece of the

11

property is owned by the City of Plummer.

12

know who pays for the utilities?

Do you

13

A.

Yes,

14

Q.

Who?

15

A.

The school district.

16

Q.

And what utilities does the school district

17

pay for?
A.

18
19

They pay for the electric and the water

utilities.
Q.

20
21

I do.

Are there garbage facilities that frequent

the field?

22

A.

They do not have those services.

23

Q.

And how long has the school district been

24

paying those utilities?

25
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1

there has been a time in the history of the city of

2

Plummer, or the township of Plummer, where there was

3

an official process by which they made this park open

4

to the public, for public use?

5

A.

I would have no knowledge of that.

6

Q.

Okay.

7

But have you looked through the

records for that at all?

8

A.

No.

9

Q.

Okay.

10

A.

No.

11

Q.

There was also another document -- couple

12

documents that were produced that looked like there

13

was a -- at some point in time a grant received from

14

the parks department.
MR. HOWARD:

15
16

And let me have this marked as

Exhibit 5.

17

(Whereupon, Deposition Exhibit No. 5 was

18

marked for identification.)

19

BY MR. HOWARD:

20
21

Q.

Exhibit 5.
MR. BOHRNSEN:

22
23

I'm handing you what's been marked as

Thanks, Mike.

BY MR. HOWARD:

24

Q.

Do you recognize this?

25

A.

Yes.
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1

Does the

does the city govern access to

2

the park at all?

In other words, does the city

3

operate as somebody who schedules activities on the

4

park?

5

A.

Not that I am aware of.

6

Q.

Who does that?

7

A.

That would be the school district.

8

Q.

Okay.

9
10

the Plummer School Park?

I mean, what role does it

have in its operation and maintenance?
A.

11
12

What does the city do with regard to

It does not have a current role in its

day-to-day operation.

13

If you don't mind I would like to clarify.

14

Q.

Oh, please.

15

A.

Because we own the utilities, that would be

16

the role that the city would have, if they had an

17

issue with the water or the electric.

18

that, the city has no operation of maintenance,

19

schedule, access, there isn't any.

20

Q.

21

insured?

22

right?
A.

23

24

Do you know whether that property is
For example, it's got structures on it,
Does it have property insurance on it?
I would not know that.

From the city's

standpoint, I believe that to be no.

Q.

25

unATHl.1

But as far as

rnmr-i\l

UT

rnm

Okay.

So -- and I don't know a whole lot
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1

the light in service.

2

Q.

Just a charge, basically?

3

A.

Just a base charge for that, uh-huh.

4

Q.

I understand.
MR. BOHRNSEN:

5

6

this?
MR. ERBLAND:

7

8

Sure.

BY MR. HOWARD:
Q.

9

10

Pete, can we get a copy of

Does the City of Plummer -- what facilities

maintenance personnel does the City of Plummer have?
A.

11

We have a superintendent of public works,

12

who has currently on staff two general -- excuse me

13

for not remembering their job title, but I believe

14

it's just general labor.

15

all of the utilities for the city.

16

Q.

However, they all work on

And so from what you mentioned before, it's

17

my understanding that the school district is

18

maintaining this property?

19

A.

That is correct.

20

Q.

And what do you mean by maintain?

21

what I mean, but what do you mean?
A.

22

23

I know

My understanding is that they maintain the

property.

24

Q.

All right.

25

A.

The city crew maintains other city parks,

'
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1

and my understanding of their maintenance to those

2

parks would be the upkeep: mowing of the lawns,

3

picking up of the trash,
Q.

4

keeping them clean.

So if the school district didn't, say, mow

5

the lawn on this field,

the City of Plummer would

6

have to use its manpower and equipment to do that?

7

A.

I would believe so, yes.

8

Q.

Or hire somebody else to do it.
And so would you -

9

10

I mean, would you agree

that that's probably been a benefit to the city?
A.

11

No,

I'm not going to agree to that.

I mean,

12

it's a general -- they're public -- public

13

properties.

14

responsibility of the city to keep them clean for

15

their community, but I do not believe that the city

16

has maintained that park.

17

anybody from our city in the last two years that has

18

ever maintained that park.

19

did it?

20

Q.

21

They belong to the community.

It's the

I have no knowledge of

But does that mean they

I don't know.
So maintain, that would be -- repairs would

be included in that?
A.

22

I would say yes,

to any of the city parks.

23

But again, they haven't maintained this park for as

24

long as the records are indicating.

25

www .mmcourt.com
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1

facilities department.

2

records?

Do they keep their own

3

A.

I could not tell you that.

4

Q.

Has the city made any improvements to the

5

Plummer School Park that you know of?

6

A.

That I am not aware of that they have, no.

7

Q.

Do you know what outdoor recreation

8

activities are conducted at the Plummer School Park?
A.

9

Hearsay.

I can tell you I know they have a

10

lot of football games, but that's just general

11

conversation.

12

Q.

I don't really know that.

How much of the use of the Plummer School

13

Park is recreational versus educational?

14

understand what I mean by that?

Do you

15

A.

I understand it to be all recreational.

16

Q.

So the school uses it, right?

17

A.

Correct.

18

Q.

For school purposes?
And let me clarify when I say educational

19
20

purposes versus recreational purposes, because I can

21

understand you may think, well, the kids are out

22

there on the playground playing, that's recreational;

23

it's not classroom.

24
25

And let me separate that out.

When I use the term "educational use," I
mean use by the school district for school activities

.......... _..._.,,....,...,. 1..+ r-nrn
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1

versus used by the general public.
So my question to you is, do you know how

2

3

much of the use of the Plummer School Park is for

4

open recreational purposes versus school purposes?
I -- I wouldn't have a figure for you, but

A.

5

6

as I am to understand it today, it is not used for

7

public purposes, that I am aware of.
I

8

9

- I'm sorry to be difficult here but

you're being slightly -- you're not asking a direct

10

question of me.

The city currently has no scheduling

11

of that park.

12

is using it.

13

Q.

Okay.

14

A.

So if you want to refer to that as

15

educational.

16

aware of.

So I'm to understand that the school

Public use, there isn't any that I am

17

Q.

Okay.

18

A.

Does that answer that question?

19

Q.

No, and I understand where you're coming

20

from.

21
22

I'll think about it for a minute, and then
I'll -THE WITNESS:

23
24

I think it does.

Okay.

I feel like I didn't do

well there, Peter.
MR. ERBLAND:

25

Just answer as best as you

ID\
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1

Q.

Okay.

2

A.

Uh-huh.

3

Q.

Is there a meter

4

A.

Yes.

5

Q.

-- that keeps track of the volume of water?

6

A.

Yes.

7

Q.

And where is the meter?

8

A.

In the ground.

9

Q.

Okay.

Is it on the, what we've been

10

referring to as the park or football field property

11

inside the fence or is it somewhere else?
A.

12

I do not know the exact location of where

13

that meter is, but it would be on that premise

14

somewhere, yes.

15
16

Q.

Does the city maintain any water

lines at the football facility?

17
18

Okay.

A.

Again, I'd have to revert to my public

works.

19

Q.

20

Okay.

Fair enough.

The second thing I wanted to ask you about,

21

Mike had some questions about education use versus

22

recreational use.

23

a little bit different.

24
25

Same area but I'm going to ask it

Obviously there's football games in the fall
for the high school and rec league, whatever.

www.mmcourt.com
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1

the summer, is there any organized sports that are

2

not tied to the school,

3

and soccer, things of that nature you're aware of?
A.

4

6

I am unaware of any.
MR. BOHRNSEN:

5

like little league, baseball

I'm done.

Thank you very

much.

7

How's that for a smile?

8

THE WITNESS:

That's great.

9

MR. ERBLAND:

As a follow up, simply because

10

you're unaware, doesn't mean that they don't take

11

place, correct?

12

THE WITNESS:

13

MR. BOHRNSEN:

14

That is the way I interpreted

the answer.
MR. ERBLAND:

15

16

That's correct.

And by the way, this is open

to the public, isn't it, this park?

17

THE WITNESS:

Yes, it

18

MR. ERBLAND:

Okay.

19

THE WITNESS:

For their recreation.

20

MR. ERBLAND:

That's all I have.

21

MR. HOWARD:

22
23

lS.

For their recreation?

Nothing further.

Thank you.

(Whereupon, the proceedings concluded at
10:05 a.m.)

24

(Signature was requested.)

25

\ D:>
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1

REPORTER'S CERTIFICATE

2
3

I, Valerie J. Legg, Certified Shorthand
Reporter, do hereby declare:

4

That the foregoing proceedings were taken

5

before me at the time and place therein set forth,

6

which time any witnesses were placed under oath;

7

That the testimony and all objections made

8

were recorded stenographically by me and were

9

thereafter transcribed by me or under my direction;

10

That the foregoing is a true and correct

11

record of all testimony given, to the best of my

12

ability;

13

That I am not a relative or employee of any

14

attorney or of any of the parties, nor am I

15

financially interested in the action.

16
17

at

IN WITNESS WHEREOF, I have hereunto set my
hand and seal JULY 31, 2013.

18
19
20
21
VALERIE J. LEGG, ID SRL-968
Notary Public
816 Sherman Avenue, Suite 7
Coeur d'Alene, ID 83814

22
23
24

My Commission Expires July 14, 2014

25

L'.
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5

MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation
250 Northwest Boulevard, Suite 206
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

6

Attorneys for Plaintiffs

2

3
4

7
8

9
10

1l

12

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife and the marital community
thereof,

13

14

15
16
17
18

Plaintiffs,
vs.

Case No. CV-2012-342
PLAINTIFFS' RESPONSE TO
DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT

THE CITY OF PLUMMER, a political
subdivision, and WORLEY SCHOOL
DISTRICT 44, a political subdivision, and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC, an Idaho Limited
Liability Company,

19

Defendant.

20
21

22
23

24

1. Relief Requested

Plaintiff Martin Hayes ("Hayes") requests that this Court deny Defendant City of Plummer
("City")'s Motion for Summary Judgment. Issues of fact exist as to whether City is immune under

25
Idaho's Recreational Land Use Statute and therefore is not entitled to judgment as a matter of law. This

26
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 1
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1

Response is supported by the January 31, 2014 Affidavit of Michael T. Howard, the January 29, 2014

2

Affidavit of Jennifer Okerlund, and the pleadings on file.

3

2. Summary of Response

4

The City's Motion for Summary Judgment should be denied. In 1976 the City received federal
5
6

7

funds from the Land and Water Conservation Fund conditioned upon holding School Park open to the
public in "perpetuity". The City also received compensation from the Plummer-Worley School District

8

in the form of utilities and maintenance in exchange for the School District's use of the property. The

9

School District's use of the property included school activities, and scheduled organized events at

10

School Park. It was during a School District-scheduled event that Hayes was present on the property

11

and injured, giving rise to an issue as to whether Hayes entered the premises under the access granted to

12
the School District at the time of his injury. In short, the School District compensated the City for use of
13

14

School Park, and Hayes was injured during an event scheduled through the School District These facts

15

raise a genuine issue as to whether the City received "compensation" for Hayes' use of the property. As

16

such, City is not entitled to immunity under LC. §36-1604, and is not entitled to judgment as a matter of

17

law.

18
19

3. Factual History
This case arises from injuries sustained by Martin Hayes while attending his grandson's Pop

20
21

22

Warner football game on September 17, 20 I I . On that date, Hayes was seriously injured when he
stumbled and fell over a section of uneven ground hidden by grass on an athletic field owned by the City

23

and commonly known as Plummer School Park ("School Park"). Hayes' injuries resulted in a fusion of

24

his neck, permanent disability, and an inability to return to work.

25

26
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 2
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3.1

2

The facts underlying the ownership and use of School Park are somewhat sordid. School Park is

3

Ownership Of School Park

located at Block 45 of Plummer Township, adjacent to the three buildings owned by the Plummer-

4

Worley Joint School District (Elementary, Jr. High, and High School). Prior to October 1976, School
5

6

Park was owned and used by the School District (previously known as Western Benewah School

7

District #42) for its physical education programs. In 1976, the School District deeded School Park to the

8

City for inclusion in an application for federal funds through the Land and Water Conservation Fund

9

(LWCF), administered by the Idaho Department of Parks and Recreation (IDPR).

10

11

[Okerlund A.ff.,

Exhibits 1, 6; Howard A.ff, Exhibit 1] Through that process, the City and the School District sought a

federal grant to improve both School Park and another parcel of land owned by the City, "City Park,"

12
which is located at Block 26 of Plummer Township.
13

3.2

14
15

Receipt Of Federal Funds To Improve School Park Was Conditioned
Upon Keeping The Property Open For Public Use.

The LWCF was established in 1965 to stimulate a nationwide program to assist in acquiring,

16

17
18

developing, and preserving outdoor recreation resources for public use.

[Okerlund A.ff., Exhibit 18,

Preface p.2] Projects eligible for assistance include sports playfields. [ Okerlund Aff.,Exhibit 18, p. 3-

19

1O] The use of funded facilities may be coordinated for use by the general public and by public schools,

20

and the school may have exclusive use of the facility, so long as there is adequate public access at other

21

times.

22
23

Such coordination requires submission of a schedule of the times the facility is open to the

public and associated public signage. [Okerlund A.ff., Exhibit 18, p. 3-15] Importantly, once an area has
been funded with LWCF assistance, it must be continually maintained for recreation and open to the

24
25

26

public. More specifically, Section 6(f) of the Land and Water Conservation Fund Act of 1965 states:
No property acquired or developed with assistance under this section shall, without the
approval of the Secretary, be converted to other than public outdoor recreation uses.
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 3
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2
3

Land and Water Conservation Fund Act of 1965, Section 6(f); 16 U.S.C. § 4601-8(£)(3).
"This section of the Act assures that once an area has been funded with L&WCF assistance, it is
continually maintained in public recreation ... ". 36 C.F.R. §59.3(a).

4

In the Fall of 1976, School Park was deeded to the City and included in the City's request for

5
6

7

federal funds. [See Okerlund Aff., Exhibits 6, 8; Howard Ajf., Exhibit l] In October 1976, the City
entered into an agreement with the IDPR and LWCF under which it agreed to comply with the

8

regulations, policies and procedures governing the federal assistance program, and that the property

9

would not be used for anything other than public outdoor recreation. [ Okerlund Aff., Exhibit 8]

10

11

3.3

Use And Maintenance Of School Park

Prior to 1976, School Park was owned and utilized by the School District for physical education

12
and school athletic events. [ Okerlund Aff., Exhibit 2]

In order to qualify for receipt of federal funds

13

14

under the LWCF, the School District deeded School Park to the City in October 1976. At the same time,

15

the School District and the City entered into a Joint Service Agreement, (JSA), which allowed for the

16

School District's continued use of the property, providing that the primary purpose of School Park

17

would be for outdoor recreation by the general public when not being used for school activities.

18
19

[Okerlund Aff., Exhibit 4] The JSA also provided that the City would immediately construct certain
facilities on the property, and the School District would help maintain the site. Id. The JSA was to

20

21

22

remain in effect in perpetuity. Id.
However, contrary to the terms of the JSA, in practice City has not borne any degree of

23

responsibility for the operation or maintenance of School Park since it received compensation from the

24

LWCF. [Sharrett Dep., p.24, ln 7-21; p.25, ln 12-16]

25

and execution of the JSA in 1976, the School District has continued to utilize School Park as its home

26

Following the transfer of title, federal funding,

football field. The School District pays for the electricity, lights, and water used at School Park, pays
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 4
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1

for all improvements, and maintains the property insurance for those improvements. [Sharrett Dep.,

2

p.15, ln 15-20; p.16, ln 2-12; p.18, ln 3-4; p.19, ln 3-15] The School District maintains the turf and

3
4

grass, pays approximately $1,200 annually for fertilization, and performs any necessary maintenance.

[Sander Dep., p.13, ln 10-12; p.15, ln 1-1 OJ The School District is also responsible for scheduling

5
6

activities at School Park. [Sharrett Dep., p.11-12] In fact, the City has no involvement in the operation,

7

maintenance, or scheduling of School Park whatsoever. [Argelan Dep., p.26, ln 1-19] In August 2013,

8

with the permission of City, the School District erected a new announcer box and bleachers at School

9

Park at a cost of $104,000, which was paid for entirely by the School District. [Sharrett Dep., p. 18, ln

10

18-21]

11

3.4

Hayes' Presence At School Park

12
Pursuant to the terms of the City's agreement with the LWCF and the JSA, the School District
13

14

15

was allowed exclusive use of School Park for scheduled activities; all other times it was to be available
for public use.

16

The School District's use of School Park included control and scheduling of organized activities,

17

which required submission of a "Facilities Use Application". [Sharrett Dep., p.11-12; Sander Dep.,

18

p.19-20]

On July 15, 2011, a Facilities Use Application was submitted to the School District for

19
scheduled utilization of the field by the local Pop Warner football program, and was approved by the

20
21
22

23
24

25

necessary members of the School District.

[Howard A.ff, Exhibit 5]

It was during one of these

scheduled football games on September 17, 2011 that Hayes was injured.

4.

Undisputed Facts
1. In October 1976 School Park was deeded from the School District to the City. [Howard 4/f.,

Exhibit 1]

26
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 5
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2
3

2. The City included School Park in an application for federal funds from the Land and Water
Conservation Fund (LWCF). [Okerlund Ajf, Exhibit 8]
3. Receipt of funds from the LWCF was conditioned upon the City keeping School Park open to the

4

public for recreational purposes in perpetuity. [Land and Water Conservation Fund Act of 1965,
5
6

Section 6(f); 16 U.S.C. § 4601-8(f)(3); 36 C.F.R. §59.3(a); Okerlund Ajf, Exhibit 7]

7

4. The City and School District entered into a Joint Service Agreement (JSA) under which School

8

Park would be open for public use only when not being used by the School District. [Okerlund

9

Ajf, Exhibit 4, p.l, section 3]

10

11

5. By resolution, the City had also delegated certain duties, including the scheduling of activities at
School Park during the school year, to the School District. [Okerlund Ajf., Exhibit 12]

12
6. In practice, the School District schedules all activities at School Park, education-related or not,
13

14

15

and School Park is used primarily by the School District. [Sharrett Dep., p.26, In 3-4; Argelean

Dep.p.35, ln 2-16]

16

7. The City does not have any role in the operations of School Park, such as maintenance,

17

scheduling, or access, and hasn't as far as the records indicate; those tasks are handled by the

18

School District. [Argelan Dep., p. 26, 32, and 33; Sander Dep., P. 62, ln l 0-22]

19
8. The School District pays for the lights, electricity, and water for School Park. [Argelan Dep, p.

20

21

20, ln 10-25; Sharrett Dep., p.16, ln 2-12]

22

9. The School District spends approximately $1,200 annually on fertilizing School Park, and

23

School District personnel water, mow, and otherwise maintain the grass. [Sander Dep., P.15, Zn

24

1-10]

25

10. The City has not made any improvements to School Park. [Argelan Dep., p. 34, ln 4-6]

26
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11. The School District pays for all improvements to School Park, and carries property insurance on
those improvements. [Sharrett Dep., p.19, in 3-18]
12. The City has never performed an official act permitting School Park to be open for public use.

4

[Argelan Dep., p.23, ln 1-8]
5

6

7
8
9

10

11

13. Other than use by the School District, School Park is not being used for public purposes.
[Argelan Dep., p.35, in 1-16;; Sharrett Dep., p.26, In 3-4]

14. On July 15, 2011, a Facilities Use Application was submitted to the School District for the
scheduling of football games on Saturdays at 8:00 a.m. - 5:00 p.m., 8/20/2011

10/8/2011.

[Howard Ajf., Exhibit 5]

5. Summary Judgment Standard

12
Summary judgment is appropriate only if the movant demonstrates that there is no genuine issue
13
14

of material fact and that the movant is entitled to judgment as a matter oflaw. LR.C.P. 56(c); Moss v.

15

Mid-America Fire & Marine Ins. Co., 103 Idaho 298, 647 P.2d 754 (1982). The burden is on the

16

movant, with all disputed facts and reasonable inferences being construed in favor of the non-moving

17

party. Castorena v. Gen. Elec., 149 Idaho 609, 613, 238 P.3d 209,213 (2010).

18
19
20

21
22

6. Argument
6.1. City Is Not Entitled To Immunity Under The Recreational Land Use Statute
Because It Received "Compensation" To Keep School Park Open For Public Use.
City seeks summary dismissal of Plaintiffs' claims, asserting immunity under Idaho's
Recreational Use Statute, LC. §36-1604. However, immunity under LC. §36-1604 is conditioned upon

23

keeping the land open for public use without "charge" or "compensation". Because City received
24

25

26

compensation from the LWCF, and in-kind compensation from the School District, it is not entitled to
the immunity it seeks.
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1

Idaho Code Section 3 6-1604 governs City's request for relief and provides in relevant part:

2

36-1604. Limitation of liability of landowner.

3

4
5
6
7
8
9

10
11

12
13

14

15

(a) Statement of Purpose. The purpose of this section is to encourage owners of land to
make land, airstrips and water areas available to the public without charge for
recreational purposes by limiting their liability toward persons entering thereon for such
purposes.
(c) Owner Exempt from Warning. An owner of land owes no duty of care to keep the
premises safe for entry by others for recreational purposes, or to give any warning of a
dangerous condition, use, structure, or activity on such premises to persons entering for
such purposes. Neither the installation of a sign or other form of warning of a dangerous
condition, use, structure, or activity, nor any modification made for the purpose of
improving the safety of others, nor the failure to maintain or keep in place any sign, other
form of warning, or modification made to improve safety, shall create liability on the part
of an owner of land where there is no other basis for such liability.
(d) Owner Assumes No Liability. An owner ofland or equipment who either directly or
indirectly invites or permits without charge any person to use such property for
recreational purposes does not thereby:
1. Extend any assurance that the premises are safe for any purpose.
2. Confer upon such person the legal status of an invitee or licensee to whom a duty of
care is owed.
3. Assume responsibility for or incur liability for any injury to person or property
caused by an act of omission of such persons.

16
(g) Owner Not Required to Keep Land Safe. Nothing in this section shall be construed

17
18

19
20

21
22
23

to:
3. Apply to any person or persons who for compensation permit the land to be used for
recreational purposes.
LC. §36-1604.
LC. §36-1604 provides limited immunity to land owners who make property available to the
public without charge or compensation for recreational purposes. The statute applies to public entities,
including school districts. Ambrose By and Through Ambrose v. Buhl Joint School Dist., 126 Idaho 581,

24

25

26

889 P.2d 1088 (1994).

The statute defines "Recreational purposes" to include "athletic

competition ... when done without charge of the owner." LC. §36-1604(b)(4) (emphasis added). By its
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terms, the statute does not "apply to any person or persons who for compensation pennit the land to be

2 used for recreational purposes." LC. §36-1604(g)(3). The language of the statute places the focus of the
3

inquiry upon whether the landowner was compensated for use of the property; not upon who provided

4

the compensation. As such, a landowner who does not charge or receive compensation for allowing
5
6
7

8

9
10
11

recreational use of his property owes only the limited duty owed to trespassers. Jacobsen v. City of

Rathdrum, 115 Idaho 266, 766 P.2d 736 (1988).
The statute does not define the terms "charge" or "compensation". Allen v. State ex rel. Dep 't of

Parks and Recreation, 136 Idaho 487,488, 36 P.3d 1275 (2001).

However, the meaning of the term

"charge" was addressed in Albertson v. Fremont County, Idaho, 834 F. Supp. 2d. I 117 (D. Idaho 2011 ).
There, the court considered the holding in Allen, and discussed the reasoning discussed in Corey v. State,

12
108 Idaho 921, 703 P.2d 685 (1985), stating:
13

15

" ... There can be no doubt that the legislature intended the term 'charge' to mean a
consideration given in return for the express and direct privilege of being allowed to
utilize the property, in money or other thing of value."

16

Albertson, 834 F. Supp. 2d. at 1131 (quoting Corey v. State, Case No. 57158 (First Dist., Kootenai

17

County, Mem. Opinion, May 23, 1984)).

14

18

19

Here, as further discussed below, LC. §36-1604 does not provide immunity for the City, since
the City received "compensation" from both the LWCF and the School District in consideration for use

20

21

22

of School Park.

6.1.1. The City received "compensation" from the LWCF to keep School Park open
to the public in perpetuity.

23
The undisputed facts establish that the City received federal monies in exchange for a promise to
24

keep School Park open to the public for outdoor recreational purposes. At a minimum, these facts create
25

26

a genuine issue as to whether the City received "compensation" for Hayes' entry upon School Park, as

PLAINTIFFS' RESPONSE TO DEFENDANTS'
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contemplated by LC. §36-1604.

2
3

-

In 1974, the City and School Dist1ict sought federal funds to improve School Park. Because the
primary and sole purpose of the School District's use of the property was for school purposes, it would

4

not qualify for funding under the LWCF, which required a primary purpose of public outdoor recreation.
5

6

[Okerlund Aff., Exhibit 18, p.3-15, section 6(a)] As a result, in 1976 ownership of School Park was

7

transferred from the School District to the City for the purpose of receiving a federal grant though the

8

LWCF. [Undisputed Facts ,i 1, 2, and 3]. The City then entered into an agreement under which it agreed

9

to comply with the regulations, policies and procedures governing the LWCF federal assistance

10

11

program, including a promise that the property would not be used for anything other than public outdoor
recreation. [Undisputed Facts

~

2 and 3]. Those regulations state that once an area has been funded

12
with LWCF assistance, it must be continually maintained for recreation and open to the public. More

13
14

specifically, Section 6(f) of the Land and Water Conservation Fund Act of 1965 states:
No property acquired or developed with assistance under this section shall, without the
approval of the Secretary, be converted to other than public outdoor recreation uses.

15
16

Land and Water Conservation Fund Act o/1965, Section 6(f); 16 U.S.C. § 4601-8(f)(3).

17
"This section of the Act assures that once an area has been funded with L&WCF assistance, it is

18

19

continually maintained in public recreation ... ". 36 C.F.R. §59.3(a).

20

As a result, the City did in fact receive "compensation" m exchange for its promise to

21

perpetually keep School Park open to the public for outdoor recreational purposes. To the extent that

22

Hayes entered upon the land as a member of the general public, the City had already received

23

compensation for his admission and is therefore not entitled to the immunity it seeks under l.C. §36-

24
1604.
25

26
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6.1.2. The School District's maintenance, payment of utilities, and scheduling of
events for School Park constitute a "charge" and/or "compensation" under
I.C. §36-1604.
The undisputed facts also establish that the City received "compensation" from the School

4

District for use of School Park.

As noted by the court in Albertson, the "legislature intended the term

5
6

7

'charge' to mean a consideration given in return for the express and direct privilege of being allowed to
utilize the property, in money or other thing of value." Albertson, 834 F. Supp. 2d. at 1131.

8

Here, the City does not dispute, and in fact plainly admits, that it receives consideration from the

9

School District for use of School Park. The School District pays for the lights, electricity, and water for

10

11

School Park. [Undisputed Facts

1 8].

The School District spends approximately $1,200 annually on

fertilizing School Park, and School District personnel waters, mows, and otherwise maintains and

12
provides custodial care for the Park.

[ Undisputed Facts , 9].

The School District pays for all

13
14

15

improvements to School Park, and carries property insurance on those improvements.

[Undisputed

Facts 111].

16

Additionally, the use of School Park for organized activities, such as football games, requires

17

scheduling through the School District. [Undisputed Facts , 5 and 6]. As testified to by the l.R.C.P.

18
19

30(b )( 6) representative of the School District:

Q.

Let me talk for a minute or ask for a minute about the use of this football
field. Is it open to the public all the time?

A.

A person would have to -- or an organization would have to fill out a facility
use form in order to be able to utilize that.

Q.

Okay. And that probably segues into the next question, and how was this -well, describe this facility use form. What is it?

A.

Well, it's a -- if a -- if an activity needs to happen or if an organization or a
private group wants to use something as -- that the school district utilizes -you know, owns or utilizes -- and the football field would be one of those -they would need to come in two weeks in advance and fill out a facility use

20
21
22
23
24

25

26
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agreement form and have to show proof of insurance and get permission to -basically to look and see if the scheduling will work.

2

Q.

Okay. And how did that arrangement come to be? And this is kind of what
I'm trying to figure out, the City owns the property, as you stated, but then
the school district is, for lack of a better term, scheduling things with it.

5

A.

During school time, yeah.

6

Q.

How about non-school hours?

7

A.

Well, yeah, we -- we do get -- do the scheduling for that too.

3
4

8

9

10

111111

[Sharrett Dep., p.11-12]

In short, the City does not have any role in School Park's, maintenance, scheduling, or access,
and hasn't as far as the records indicate; those tasks are handled by the School District. [Undisputed

11
Facts ,i 7].

12
13

Similarly, the JSA entered into between the City and the School District sets forth a bargained-

14

for exchange under which the School District is granted use of School Park in exchange for taking on

15

certain obligations. [Undisputed Facts ,i 4 and 5]

16

The fact that the City receives these payments and services allows the Court to draw an obvious

17

conclusion; that these payments are in consideration for the School District's use of School Park and

18

constitute a "charge" or "compensation" under LC, §36-1604.

19

20

6.1.3. Hayes' injury occurred within the scope of the School District's use of School
Park.

21

The fact that the City received compensation from the School District for its use of School Park,

22

combined with the School District's retention of control and scheduling of the football game at issue,

23

raises an issue as to whether the City received compensation for the use of the School Park at the time of
24

25

Hayes' injury.

26
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1

As discussed above, there can be no doubt that the City received compensation from the School

2

District for its use of School Park. The question then becomes; what is the scope of the School District's

3

use, and does the event at which Hayes was injured fall within that scope?

4

Notwithstanding the City's ownership of School Park, the arrangement between it and the School
5
6

District made School Park open for public use only when not being used by the School District.

7

[Undisputed Facts 14] The City's I.R.C.P. 30(b)(6) representative testified to School District's use of

8

School Park as follows:

9

Q.

... Do you know how much of the use of Plummer School Park is open for
recreational purposes versus school purposes?

A.

I --- I wouldn't have a figure for you, but as I am to understand it today, it is
not used for public purposes that I am aware of. I - I'm sorry to be difficult
here, but you 're being slightly - you 're not asking a direct question of me.
The city currently has no scheduling of that park. So I'm to understand that
the school is using it.

14

Q.

Okay.

15

A.

So if you want to refer to that as educational. Public use, there isn't any that
I'm aware of.

10

11

12
13

16
17
18

Q.

19

20

21

22
23
24
25
26

A.

The second thing I wanted to ask you about, Mike had some questions about
education use versus recreational use. Same area but I'm going to ask it a bit
different. Obviously, there's football games in the fall for high school and rec
league, whatever. During the summer, is there any organized sports that are
not tied to the school, like little league, baseball and soccer, things of that
nature you 're aware of?
I am not aware of any.

[Argelan Dep . , p.35, In 2-16; p.44, ln 20-25; p.45, ln 4-12]

By resolution, the City had delegated certain duties, including the scheduling of activities at
School Park during the school year, to the School District. [Undisputed Facts

~!

5]

In practice,

School District scheduled organized activities at School Park, education-related or not.
PLAINTIFFS' RESPONSE TO DEFENDANTS'
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Facts ,i 6] To reiterate the testimony of the School District Superintendent:

2

Q.

Let me talk for a minute or ask for a minute about the use of this football
field. ls it open to the public all the time?

A.

A person would have to -- or an organization would have to fill out a facility
use form in order to be able to utilize that.

Q.

Okay. And that probably segues into the next question, and how was this -well, describe this facility use form. What is it?

A.

Well, it's a -- if a -- if an activity needs to happen or if an organization or a
private group wants to use something as -- that the school district utilizes -you know, owns or utilizes -- and the football field would be one of those -they would need to come in two weeks in advance and fill out a facility use
agreement form and have to show proof of insurance and get permission to -basically to look and see if the scheduling will work.

3

4
5

6
7
8
9

10
11

[Sharrett Dep., p.11-12]

12
13

Indeed, historically, issues have arisen with the School District's exclusive use of School Parle
In 1989, the IDPR raised concerns that "use is controlled by the school district", which would be

14
contrary to the terms of the LWCF grant. [ Okerlund Aff., Exhibit 11, 16]

15
Here, Hayes' injury occurred during a football game scheduled by the School District. The use

16

17

of School Park for the football game at issue required that an application be submitted to, and approved

18

by, the School District.

19

included games on Saturdays at 8:00 a.m. - 5:00 p.m., 8/20/2011

20

Mr. Hayes was injured at School Park on Saturday, September 17, 2011 during one of these scheduled

21

On July 15, 2011, an application was submitted to the School District, which
10/8/2011. [Undisputed Facts ,i 14]

games.

22
Accordingly, while the City provides testimony that the School Park is generally open for use to
23

24

the public free of charge, evidence also exists showing that: 1) the City received compensation from the

25

School District in exchange for use of School Park; 2) the School District had exclusive control over the

26

scheduling of organized events at School Park; and 3) Hayes' injury occurred during a football game
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1

scheduled through the School District Under these circumstances, factual issues exist as to whether the

2

City was compensated for the use of the football field at the time of Hayes' injury.

3

6.2. The Fact That Hayes Did Not Individually Pay To Use The Park Is Immaterial.

4

The City asserts that regardless of whether it received compensation from the School District, it
5

6

7

is immune as a matter of law because Hayes did not pay anything to enter the premises. However,
nothing within the text or purpose of LC. §36-1604 supports the City's position.

8

By its terms and underlying policy, an analysis of immunity under LC. §36-1604 focuses upon

9

whether the landowner charged or received compensation for use of the land; not whether it was the

10

11

would-be plaintiff, or some other entity, who provided the compensation.

More specifically, the

statutory language itself places its focus on the landowner, not the user:

12

13
14

15
16
17
18

19
20

21
22

The purpose of this section is to encourage owners of land to make land, airstrips and
water areas available to the public without charge for recreational purposes by limiting
their liability toward persons entering thereon for such purposes.
I.C. §36-1604(a) (emphasis added).

Nothing in this section shall be construed to:
3. Apply to any person or persons who for compensation permit the land to be
used for recreational purposes.
I.C. §36-1604(g).
"Recreational purposes" includes ... "athletic competition ... when done without charge
of the owner."
I.C. §36-1604(b)(4) (emphasis added).

23

Moreover, while Idaho courts have not directly addressed the issue, the Ninth Circuit and other

24

courts have concluded that "consideration need not come from the ultimate user but it must be paid by

25

someone so as to create access to the premises." Twohig v. US, 711 F. Supp. 560, 564 (D. Mont. 1989)

26

(finding Idaho's Statute akin to Nevada and California's recreational use statutes, lending expansive
PLAINTIFFS' RESPONSE TO DEFENDANTS'
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definition to terms similar to "compensation"); see also Ducey v. United States, 713 F.2d 504, 514 (9th

2

Cir. 1983) (Nevada's recreational use statute does not require payment to come directly from ultimate

3

user); Kantner v. Combustion Engineering, 701 F. Supp. 943, 948 (D.N.H. 1988); Ha/lacker v. Nat.

4

Bank & Trust Co. of Gloucester, 806 F.2d 488,492 (3rd. Cir. 1986).

5

In analyzing Nevada's similar recreational use statute, the Ninth Circuit articulated the policy
6

7
8
9

10
11
12

considerations underlying the interpretation and application of "consideration exceptions:"
The policy underlying the adoption of a consideration exception to the Nevada
recreational use statute is to retain tort liability in actions involving recreational use of
land where the use of the land for recreational purposes is granted not gratuitously but in
return for an economic benefit.. .. [W]here a landowner derives an economic benefit
from allowing others to use his land for recreational purposes, the landowner is in a
position to post warnings, supervise activities, and otherwise seek to prevent
injuries ....
Ducey v. United States, 713 F.2d 504, 510-511 (9th Cir. 1983) (emphasis added).

13
Here, Hayes did not pay a fee to enter School Park. Nor did he provide other compensation in
14
15

exchange for his ability to use School Park. However, these facts are irrelevant

the focus of the

16

statutory inquiry is whether the landowner provides public use of the property "without charge," or

17

without "compensation." As the Ninth Circuit reasoned in Ducey, for landowners who allow use of their

18

land "not gratuitously but in return for an economic benefit ... the further stimulus of tort immunity is

19

20

both unnecessary and improper." 713 F.2d at 510-1 L Whether Hayes had to pay outright is irrelevant
in the legal analysis. The fact that the City received an economic benefit from the School District and

21

22

other sources, and that Hayes entered the premises under the authority granted by the School District, is

23

sufficient to deny the City immunity under the statute.

24

7. Conclusion

25
26

The City's motion for summary judgment should be denied. The City received compensation
from the LWCF to hold School Park open to the public in perpetuity.
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 16

The City also received

-- - - -

-

-

1111

-

WWW

---

1

compensation from the School District in the form of utilities and maintenance in exchange for the

2

School District's use of the property. The School District scheduled the event at which Hayes was

3

injured, and Hayes entered the premises under that authority. As such, City is not entitled to immunity

4

under LC. §36-1604, and is not entitled to judgment as a matter of law.
5

6

DATED this 31st day of January, 2014.

7
8

HAEL T. HOWARD, ISB No. 6128
INSTON & CASHATT, LAWYERS, a Professional
Service Corporation
Attorneys for Plaintiffs

9

10

11
12

13
14

15

I hereby certify that I caused a true and
complete copy of the foregoing to be D mailed,
postage prepaid; t8] hand delivered; D sent
via facsimile on January 31, 2014, to:

16
17
18

19

Peter C. Erbland
Paine Hamblen LLP
Post Office Box E
Coeur d'Alene, ID 83 816-0328
Fax: (208) 664-6338
Attorney for Defendant, City of Plummer

20

/_

21
22
23
24
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25
26
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BENF WA.H COU~TY
1

5

MICHAEL T. HOWARD. ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation
250 Northwest Boulevard, Suite 206
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

6

Attorneys for Plaintiffs

2

3
4

101~31'111•5I
BY:

.OEPUT\

7
8
9

IN THE DISTRICT COURT OF THE FIRST JUDICLA.L DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COU1'1TY OF BEN"EWAH

10
11

W.LARTIN HA YES and L'YNN HA '{ES,
husband and wife and the marital community

12

thereof,

Case No. CV~2012-342

13

14

Plaintiffs,

AFFIDAVIT OF JENNIFER OKERUJND

vs.

15

THE CITY OF PLUMMER, a political
subdivision, and WORLEY SCHOOL
DlSTIUCT 44, a political subdivision, and
17 1 ACCELERATED CONSTRUCTION &
i EXCAVATION, LLC an Idaho Limited
18 Liability Company,
16

19

Defendant.

20
21

22

STATEOFIDAHO )
: ss.
County of - - - )

23

I, JENNIFER OKERLUND, being first duly sworn on oath, say;

24

1.

25

Th.at J am communications manager for the Idaho Department of Parks and Recreation,

and have personal knowledge of the facts and circumstances testified to herein.

26
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2.

On July 17, 2013, the Idaho Department of Parks and Recreation received a public

records request from Michael T. Howard for all documents related to the Land and Water Conservation
Fund grant provided to the City of Plummer in September 29, J976 (Grant No. 270).

4

3.

On July 25, 2013, the Idaho Department of Parks and Recreation responded to Mr.

5

6

Ho·ward's request by providing a compact disc containing all the information for Grant No. 270. These

7

records were created, kept and maintained in the regularly conducted and recorded activities of the Idaho

8

Department of Parks and Recreation. The following attached exhibits are true and correct copies of the

9

fol!mving documents related to LWCF Grant Number 270:

10

Exhibit No. l:

11

April 4, 1974 Plummer City Resolution to Apply for Land and
Water Conservation Fund grant.

12
13
14
15

Exhibit No. 2:

July 11, 1974 letter from Florence Yarker to Tim Warwick.

Exhibit No. 3:

August 31, 1974 letter from Florence Yarker to Tim Warvvic.k.

Exhibit No. 4:

July 8, 1976 Joint Service Agreement between City of Plummer

and Westem Benevvah Joint School District #42.

16

17
18

19

Exhibit No. 5:

September 2, 1976 letter from Maurice Lundy to Phil Peterson.

Exhibit No. 6:

September 14, 1976 letter from Lloyd Blak.harn to Maurice Lundy.

Exhibit No. 7:

September ]7, 1976 Land and Water Conservation Fund Project

20
Agreement with City of Plummer.

21

22

Exhibit No. 8:

Agreement with State of Idaho.

23

24
25

October 20, 1976 Land and \Vater Conservation Fund Project

Exhibit No. 9:

May 29, 1989 Letter from Idaho Department of Parks and

Recreation to City of Plummer.

26
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Exhibit No. l 0:

2

3

-

MN

June 21, 1989 Land and Water Conservation Fund Inspection

Report
Exhibit No. I 1:

July .14, 1989 Letter from Idaho Department of Parks and

4

Recreation to City of Plummer.

5
6

Exhibit No. 12:

September 15, 1989 Letter from City of Plummer to Idaho

Department of Parks and Recreation.

7
8

Exhibit No. 13:

September 25, 1989 Letter from Jake Howard to City of Plummer.

9

Exhibit No. 14:

November 13, 1989 Agreement between City of Plummer and

10

11

Western Benewah Schoo1 District #42.
ExhibitNo. 15:

Plummer School Park Program Narrative.

Exhibit No. I 6:

Post-1992 Note regarding use of Plummer Park.

Exhibit No. 17:

September 3, 1997 Self-Certification post completion inspection.

Exhibit No. 18:

Land and Water Conservation Fund State Assistance Program

12
13

14

15
16

Manual in effect in September, 2011, Preface pages 1 and 2, and

17

18
19
20
21

22
23

Notary Public in and for the State of
Jdaho: residing at G..£., C,
My appointment expires: '{) .J ·Jo - l ~-

24
25

26
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2
3

4
5

6
7

I hereby certify that I caused a true and
complete cop~ ofthyroregoi~g to be D mailed,
postage prepaid; ~hand dehvered; D sent
via facsimile on January 1) \ , 2014, to:
Peter C. Erbland
Paine Hamblen LLP
Post Office Box E
Coeur d'Aiene, ID 83816-0328
Fax: (208) 664-6338
Attorney for Defendant, City of Plummer

I

8
9

,LT.HOWARD

10
11

480&37

12
13

14

15
16
17
18

19
20
21

22
23
24
25
26
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RESOLUTION AUTHORIZING FILING OF APPLICATION
Project Title

School &City Park Development

WHEREAS, the Federal Land and Water Conservation Fund Act of 1964
(Public Law 88-578) provides financial assistance to the State of Idaho for
outdoor recreation purposes, and
Plummer City Council
desires
(Legal Name of Applicant)
financial assistance under the Land and Water Conservation Fund Program,
WHEREAS, the

NOW, THEREFORE, BE IT RESOLVED by the

Pl um.mer City

--(.,..,.L~e-g....
a l~N,...a=m"-e-o""-=f~~---

Council
____...,G,....o_v..,,er'
"'"n'""'i,"-n=g=Bo,.__d-y..,..)--as follows:
1.

That the........,,\~J..!!¥~.........t...W~~JJ.U~~,--..,,...,......hereby approved fi 1 i ng
Fund financial assistance.

is hereby authorized and
(Name and Title)
directed to execute and file an application with the Idaho Department of Parks
2.

That

Donald Evans -Mayor

and Recreation.
Plummer City Council .
hereby does
(Legal Name of Governing Body)
agree to finance 100 percent of the project cost, half of which will be
3,

That the

reimbursed.

+

(Budgeted Funds and
Other Cash)

(Force Account)

+

?

:::

(Donations)

(Total Project
Cost)

I, the undersigned, hereby certify, that the foregoing is a true and

correct copy of the Resolution adopted by the

Plummer City Council

(Legal Name of Governing
l.-/.
.. ;?
-----:--,--.------··he ld on_ _ _
. _day of___Ci=c.!4.-1;...~~:=·······.,__C'_ _ _ _ _ _ __
, Body)
/
19:z±...., and that I am duly authorized to execute this certificate.

Signature
18

EXHIBIT

I

7)
.,,.._---..........,.....................------..,._·'"'~---------------

EXHIBIT

1

5

MICHAEL T. HOW ARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation
250 Northwest Boulevard, Suite 206
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

6

Attorneys for Plaintiffs

2
3

4

7
8
9

10
11

12

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife and the marital community
thereof,
Plaintiffs,

13

14

15
16
17
18

vs.

Case No. CV-2012-342
PLAINTIFFS' RESPONSE TO
DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT

THE CITY OF PLUMMER, a political
subdivision, and WORLEY SCHOOL
DISTRICT 44, a political subdivision, and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC, an Idaho Limited
Liability Company,

19

Defendant.

20

21
22
23

24

25

1. Relief Requested

Plaintiff Martin Hayes ("Hayes") requests that this Court deny Defendant City of Plummer
("City")' s Motion for Summary Judgment. Issues of fact exist as to whether City is immune under
Idaho's Recreational Land Use Statute and therefore is not entitled to judgment as a matter oflaw. This

26
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1

Response is supported by the January 31, 2014 Affidavit of Michael T. Howard, the January 29, 2014

2

Affidavit of Jennifer Okerlund, and the pleadings on file.

3

2. Summary of Response

4

The City's Motion for Summary Judgment should be denied. In 1976 the City received federal

5

funds from the Land and Water Conservation Fund conditioned upon holding School Park open to the
6

7

public in "perpetuity". The City also received compensation from the Plummer-Worley School District

8

in the form of utilities and maintenance in exchange for the School District's use of the property. The

9

School District's use of the property included school activities, and scheduled organized events at

10

School Park. It was during a School District-scheduled event that Hayes was present on the property

11

and injured, giving rise to an issue as to whether Hayes entered the premises under the access granted to

12

the School District at the time of his injury. In short, the School District compensated the City for use of

13
School Park, and Hayes was injured during an event scheduled through the School District. These facts

14

15

raise a genuine issue as to whether the City received "compensation" for Hayes' use of the property. As

16

such, City is not entitled to immunity under LC. §36-1604, and is not entitled to judgment as a matter of

17

law.

18

3. Factual History

19
20

This case arises from injuries sustained by Martin Hayes while attending his grandson's Pop
Warner football game on September 17, 2011. On that date, Hayes was seriously injured when he

21
22
23
24

stumbled and fell over a section of uneven ground hidden by grass on an athletic field owned by the City
and commonly known as Plummer School Park ("School Park"). Hayes' injuries resulted in a fusion of
his neck, permanent disability, and an inability to return to work.

25
26
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1

3.1

2

The facts underlying the ownership and use of School Park are somewhat sordid. School Park is

3

Ownership Of School Park

located at Block 45 of Plummer Township, adjacent to the three buildings owned by the Plummer-

4

Worley Joint School District (Elementary, Jr. High, and High School). Prior to October 1976, School
5

6
7

Park was owned and used by the School District (previously known as Western Benewah School
District #42) for its physical education programs. In 1976, the School District deeded School Park to the

8

City for inclusion in an application for federal funds through the Land and Water Conservation Fund

9

(LWCF), administered by the Idaho Department of Parks and Recreation (IDPR).

10
11

[Okerlund A.ff.,

Exhibits 1, 6; Howard A.ff., Exhibit 1] Through that process, the City and the School District sought a
federal grant to improve both School Park and another parcel of land owned by the City, "City Park,"

12
which is located at Block 26 of Plummer Township.

13
3.2

14

15

Receipt Of Federal Funds To Improve School Park Was Conditioned
Upon Keeping The Property Open For Public Use.

The LWCF was established in 1965 to stimulate a nationwide program to assist in acquiring,

16
developing, and preserving outdoor recreation resources for public use.

[Okerlund A.ff, Exhibit 18,

17

18

Preface p.2] Projects eligible for assistance include sports playfields. [Okerlund Aff.,Exhibit 18, p. 3-

19

1O] The use of funded facilities may be coordinated for use by the general public and by public schools,

20

and the school may have exclusive use of the facility, so long as there is adequate public access at other

21

times.

22

23

Such coordination requires submission of a schedule of the times the facility is open to the

public and associated public signage. [ Okerlund A.ff., Exhibit 18, p. 3-15] Importantly, once an area has
been fonded with LWCF assistance, it must be continually maintained for recreation and open to the

24
25

26

public. More specifically, Section 6(f) of the Land and \Vater Conservation Fund Act of 1965 states:
No property acquired or developed with assistance under this section shall, without the
approval of the Secretary, be converted to other than public outdoor recreation uses.
PLAINTIFFS' RESPONSE TO DEFENDANTS'
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3
4

Land and Water Conservation Fund Act of 1965, Section 6(f); 16 U.S.C. § 4601-8(£)(3).

"This section of the Act assures that once an area has been funded with L&WCF assistance, it is
continually maintained in public recreation ... ". 36 C.F.R. §59.3(a).
In the Fall of 1976, School Park was deeded to the City and included in the City's request for

5

federal funds. [See Okerlund Aff., Exhibits 6, 8; Howard Aff., Exhibit l] In October 1976, the City
6

7

entered into an agreement with the IDPR and LWCF under which it agreed to comply with the

8

regulations, policies and procedures governing the federal assistance program, and that the property

9

would not be used for anything other than public outdoor recreation. [Okerlund Aff., Exhibit 8]

10
11
12

3.3

Use And Maintenance Of School Park

Prior to 1976, School Park was owned and utilized by the School District for physical education
and school athletic events. [Okerlund Aff., Exhibit 2]

In order to qualify for receipt of federal funds

13
under the LWCF, the School District deeded School Park to the City in October 1976. At the same time,
14

15

the School District and the City entered into a Joint Service Agreement, (JSA), which allowed for the

16

School District's continued use of the property, providing that the primary purpose of School Park

17

would be for outdoor recreation by the general public when not being used for school activities.

18

[ Okerlund Ajf., Exhibit 4] The JSA also provided that the City would immediately construct certain

19

facilities on the property, and the School District would help maintain the site. Id. The JSA was to

20

remain in effect in perpetuity. Id.

21
22

23

However, contrary to the terms of the JSA, in practice City has not borne any degree of
responsibility for the operation or maintenance of School Park since it received compensation from the
Following the transfer of title, federal funding,

24

LWCF. [Sharrett Dep., p.24, ln 7-21; p.25, ln 12-16]

25

and execution of the JSA in 1976, the School District has continued to utilize School Park as its home

26

football field. The School District pays for the electricity, lights, and water used at School Park, pays
PLAINTIFFS' RESPONSE TO DEFENDANTS'
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1

for all improvements, and maintains the property insurance for those improvements. [Sharrett Dep.,

2

p.15, ln 15-20; p.16, ln 2-12; p.18, ln 3-4; p.19, ln 3-15] The School District maintains the turf and

3

grass, pays approximately $1,200 annually for fertilization, and performs any necessary maintenance.

4

[Sander Dep., p.13, ln 10-12; p.15, ln 1-10] The School District is also responsible for scheduling

5

activities at School Park. [Sharrett Dep., p.11-12] In fact, the City has no involvement in the operation,
6
7

maintenance, or scheduling of School Park whatsoever. [Argelan Dep., p.26, ln 1-19] In August 2013,

8

with the permission of City, the School District erected a new announcer box and bleachers at School

9

Park at a cost of $104,000, which was paid for entirely by the School District. [Sharrett Dep., p.18, ln

10

18-21]

11

3.4

12

Hayes' Presence At School Park

Pursuant to the terms of the City's agreement with the LWCF and the JSA, the School District

13
was allowed exclusive use of School Park for scheduled activities; all other times it was to be available

14

15

for public use.

16

The School District's use of School Park included control and scheduling of organized activities,

17

which required submission of a "Facilities Use Application". [Sharrett Dep., p.11-12; Sander Dep.,

18

p. 19-20]

19

On July 15, 2011, a Facilities Use Application was submitted to the School District for

scheduled utilization of the field by the local Pop Warner football program, and was approved by the

20
necessary members of the School District.

[Howard A.ff, Exhibit 5]

It was during one of these

21
22
23
24

25

scheduled football games on September 17, 2011 that Hayes was injured.

4.

Undisputed Facts
1. In October 1976 School Park was deeded from the School District to the City. [Howard A.ff,

Exhibit l]

26
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2. The City included School Park in an application for federal funds from the Land and Water
Conservation Fund (LWCF). [Okerlund Aff., Exhibit 8]
3. Receipt of funds from the LWCF was conditioned upon the City keeping School Park open to the

4

public for recreational purposes in perpetuity. [Land and Water Conservation Fund Act of 1965,
5
6

Section 6(f); 16 U.S.C. § 4601-8(£)(3); 36 C.F.R. §59.3(a); Okerlund Aff., Exhibit 7]

7

4. The City and School District entered into a Joint Service Agreement (JSA) under which School

8

Park would be open for public use only when not being used by the School District. [Okerlund

9

Aff., Exhibit 4, p.1, section 3]

10
11

5. By resolution, the City had also delegated certain duties, including the scheduling of activities at
School Park during the school year, to the School District. [Okerlund Aff., Exhibit 12]

12
6. In practice, the School District schedules all activities at School Park, education-related or not,

13
14

15

and School Park is used primarily by the School District [Sharrett Dep., p.26, Zn 3-4; Argelean
Dep.p.35, ln 2-16]

16

7. The City does not have any role in the operations of School Park, such as maintenance,

17

scheduling, or access, and hasn't as far as the records indicate; those tasks are handled by the

18
19

School District. [Argelan Dep., p. 26, 32, and 33; Sander Dep., P.62, Zn 10-22]
8. The School District pays for the lights, electricity, and water for School Park. [Argelan Dep, p.

20

21
22

20, ln 10-25; Sharrett Dep.,p.16, ln 2-12]

9. The School District spends approximately $1,200 annually on fertilizing School Park, and

23

School District personnel water, mow, and otherwise maintain the grass. [Sander Dep., P.15, ln

24

1-10]

25

10. The City has not made any improvements to School Park. [Argelan Dep., p. 34, ln 4-6]

26
PLAINTIFFS' RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT - PAGE 6

1lbz:nda:1ib ·~a-ltfau \ \ \

A "FIO.=ESSlONAL S::2VlCE 0:)FII?ORAT'DN
200 NDrt-w1est Blvd .• &,,its 206
Goour d'Alene,. idaho-83814

---------1
2

3

11. The School District pays for all improvements to School Park, and carries property insurance on
those improvements. [Sharrett Dep., p.19, ln 3-18]
12. The City has never performed an official act permitting School Park to be open for public use.

4

[Argelan Dep., p.23, ln 1-8]
5

13. Other than use by the School District, School Park is not being used for public purposes.
6

7

[Argelan Dep., p.35, ln 1-16;; Sharrett Dep., p.26, Zn 3-4]

8

14. On July 15, 2011, a Facilities Use Application was submitted to the School District for the

9

scheduling of football games on Saturdays at 8:00 a.m. - 5:00 p.m., 8/20/2011 - 10/8/2011.

10
11

12

[Howard A.ff, Exhibit 5]

5. Summary Judgment Standard
Summary judgment is appropriate only if the movant demonstrates that there is no genuine issue

13
of material fact and that the movant is entitled to judgment as a matter of law. LR.C.P. 56( c); Moss v.

14
15

Mid-America Fire & Marine Ins. Co., 103 Idaho 298, 647 P.2d 754 (1982). The burden is on the

16

movant, with all disputed facts and reasonable inferences being construed in favor of the non-moving

17

party. Castorena v. Gen. Elec., 149 Idaho 609,613,238 P.3d 209,213 (2010).

18
19
20

6. Argument
6.1. City Is Not Entitled To Immunity Under The Recreational Land Use Statute
Because It Received "Compensation" To Keep School Park Open For Public Use.

21

City seeks summary dismissal of Plaintiffs' claims, asserting immunity under Idaho's

22

Recreational Use Statute, LC. §36-1604. However, immunity under LC. §36-1604 is conditioned upon

23

keeping the land open for public use without "charge" or "compensation". Because City received

24

compensation from the LWCF, and in-kind compensation from the School District, it is not entitled to
25

26

the immunity it seeks.
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Idaho Code Section 36-1604 governs City's request for relief and provides in relevant part:

2

36-1604. Limitation of liability oflandowner.

3

(a) Statement of Purpose. The purpose of this section is to encourage owners of land to
make land, airstrips and water areas available to the public without charge for
recreational purposes by limiting their liability toward persons entering thereon for such
purposes.

4
5
6

10

(c) Owner Exempt from Warning. An owner of land owes no duty of care to keep the
premises safe for entry by others for recreational purposes, or to give any warning of a
dangerous condition, use, structure, or activity on such premises to persons entering for
such purposes. Neither the installation of a sign or other form of warning of a dangerous
condition, use, structure, or activity, nor any modification made for the purpose of
improving the safety of others, nor the failure to maintain or keep in place any sign, other
form of warning, or modification made to improve safety, shall create liability on the part
of an owner of land where there is no other basis for such liability.

11

(d) Owner Assumes No Liability. An owner ofland or equipment who either directly or

7
8
9

12
13
14

15
16
17
18

19
20

indirectly invites or permits without charge any person to use such property for
recreational purposes does not thereby:
1. Extend any assurance that the premises are safe for any purpose.
2. Confer upon such person the legal status of an invitee or licensee to whom a duty of
care is owed.
3. Assume responsibility for or incur liability for any injury to person or property
caused by an act of omission of such persons.
(g) Owner Not Required to Keep Land Safe. Nothing in this section shall be construed

to:
3. Apply to any person or persons who for compensation permit the land to be used for
recreational purposes.
LC. §36-1604.

21

I.C. §36-1604 provides limited immunity to land owners who make property available to the

22

public without charge or compensation for recreational purposes. The statute applies to public entities,

23

including school districts. Ambrose By and Through Ambrose v. Buhl Joint School Dist., 126 Idaho 581,

24

25
26

889 P.2d 1088 (1994).

The statute defines "Recreational purposes" to include "athletic

competition ... when done without charge of the owner." LC. §36-1604(b)(4) (emphasis added). By its
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terms, the statute does not "apply to any person or persons who for compensation permit the land to be

2

used for recreational purposes." LC. §36-l 604(g)(3). The language of the statute places the focus of the

3

inquiry upon whether the landowner was compensated for use of the property; not upon who provided

4

the compensation. As such, a landowner who does not charge or receive compensation for allowing
5

6

7
8

9

10
11

recreational use of his property owes only the limited duty owed to trespassers. Jacobsen v. City of
Rathdrum, 115 Idaho 266, 766 P.2d 736 (1988).
The statute does not define the terms "charge" or "compensation". Allen v. State ex rel Dep 't of
Parks and Recreation, 136 Idaho 487,488, 36 P.3d 1275 (2001).

However, the meaning of the term

"charge" was addressed in Albertson v. Fremont County, Idaho, 834 F. Supp. 2d. 1117 (D. Idaho 2011).
There, the court considered the holding in Allen, and discussed the reasoning discussed in Corey v. State,

12
13

108 Idaho 921, 703 P.2d 685 (1985), stating:

15

" ... There can be no doubt that the legislature intended the term 'charge' to mean a
consideration given in return for the express and direct privilege of being allowed to
utilize the property, in money or other thing of value."

16

Albertson, 834 F. Supp. 2d. at 1131 (quoting Corey v. State, Case No. 57158 (First Dist., Kootenai

17

County, Mem. Opinion, May 23, 1984)).

14

18
19

Here, as further discussed below, I.C. §36-1604 does not provide immunity for the City, since
the City received "compensation" from both the LWCF and the School District in consideration for use

20
21
22

of School Park.

6.1.1. The City received "compensation" from the L WCF to keep School Park open
to the public in perpetuity.

23
The undisputed facts establish that the City received federal monies in exchange for a promise to
24

25

26

keep School Park open to the public for outdoor recreational purposes. At a minimum, these facts create
a genuine issue as to whether the City received "compensation" for Hayes' entry upon School Park, as
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contemplated by LC. §36-1604.

2

In 1974, the City and School District sought federal funds to improve School Park. Because the

3

primary and sole purpose of the School District's use of the property was for school purposes, it would

4

not qualify for funding under the LWCF, which required a primary purpose of public outdoor recreation.

5

[Okerlund Aff, Exhibit 18, p.3-15, section 6(a)] As a result, in 1976 mvnership of School Park was
6

7

transferred from the School District to the City for the purpose of receiving a federal grant though the

8

LWCF. [Undisputed Facts 11, 2, and 3]. The City then entered into an agreement under which it agreed

9

to comply with the regulations, policies and procedures governing the LWCF federal assistance

10

program, including a promise that the property would not be used for anything other than public outdoor

11
12

recreation. [Undisputed Facts 1 2 and 3]. Those regulations state that once an area has been funded
with LWCF assistance, it must be continually maintained for recreation and open to the public. More

13
14

specifically, Section 6(:f) of the Land and Water Conservation Fund Act of 1965 states:
No property acquired or developed with assistance under this section shall, without the
approval of the Secretary, be converted to other than public outdoor recreation uses.

15
16

Land and Water Conservation Fund Act of 1965, Section 6(:f); 16 U.S.C. § 4601-8(:f)(3).

17
"This section of the Act assures that once an area has been funded with L&WCF assistance, it is

18
19

continually maintained in public recreation ... ". 36 C.F.R. §59.3(a).

20

As a result, the City did in fact receive "compensation" m exchange for its promise to

21

perpetually keep School Park open to the public for outdoor recreational purposes. To the extent that

22

Hayes entered upon the land as a member of the general public, the City had already received

23

compensation for his admission and is therefore not entitled to the immunity it seeks under I.C. §36-

24
1604.
25

26
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6.1.2. The School District's maintenance, payment of utilities, and scheduling of
events for School Park constitute a "charge" and/or "compensation" under
J.C. §36-1604.

3

The undisputed facts also establish that the City received "compensation" from the School

1

4

District for use of School Park.

As noted by the court in Albertson, the "legislature intended the term

5

'charge' to mean a consideration given in return for the express and direct privilege of being allowed to
6

7

utilize the property, in money or other thing of value." Albertson, 834 F. Supp. 2d. at 1131.

8

Here, the City does not dispute, and in fact plainly admits, that it receives consideration from the

9

School District for use of School Park. The School District pays for the lights, electricity, and water for

10

School Park. [Undisputed Facts ,I 8]. The School District spends approximately $1,200 annually on

11

12

fertilizing School Park, and School District personnel waters, mows, and otherwise maintains and
provides custodial care for the Park.

[Undisputed Facts ,I 9].

The School District pays for all

13
improvements to School Park, and carries property insurance on those improvements.

[ Undisputed

14

15

Facts ,I 11 ].

16

Additionally, the use of School Park for organized activities, such as football games, requires

17

scheduling through the School District. [Undisputed Facts ,I 5 and 6]. As testified to by the I.R.C.P.

18

30(b )( 6) representative of the School District:

19

Q.

Let me talk for a minute or ask for a minute about the use of this football
field. Is it open to the public all the time?

A.

A person would have to -- or an organization would have to fill out a facility
use form in order to be able to utilize that.

Q.

Okay. And that probably segues into the next question, and how was this -well, describe this facility use form. What is it?

A.

Well, it's a -- if a -- if an activity needs to happen or if an organization or a
private group wants to use something as -- that the school district utilizes -you know, owns or utilizes -- and the football field would be one of those -they would need to come in two weeks in advance and fill out a facility use

20
21
22
23
24

25

26
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agreement form and have to show proof of insurance and get permission to -basically to look and see if the scheduling will work.

1
2

Q.

Okay. And how did that arrangement come to be? And this is kind of what
I'm trying to figure out, the City owns the property, as you stated, but then
the school district is, for lack of a better term, scheduling things with it.

5

A.

During school time, yeah.

6

Q.

How about non-school hours?

7

A.

Well, yeah, we -- we do get-- do the scheduling for that too.

3
4

8

[Sharrett Dep., p.11-12]

9

In short, the City does not have any role in School Park's, maintenance, scheduling, or access,

10

and hasn't as far as the records indicate; those tasks are handled by the School District. [Undisputed

11

Facts ,i 7].

12
Similarly, the JSA entered into between the City and the School District sets forth a bargained-

13
14

15

for exchange under which the School District is granted use of School Park in exchange for taking on
certain obligations. [Undisputed Facts ,i 4 and 5]

16

The fact that the City receives these payments and services allows the Court to draw an obvious

17

conclusion; that these payments are in consideration for the School District's use of School Park and

18
19

constitute a "charge" or "compensation" under LC, §36-1604.

20

6.1.3. Hayes' injury occurred within the scope of the School District's use of School
Park.

21

The fact that the City received compensation from the School District for its use of School Park,

22

combined with the School District's retention of control and scheduling of the football game at issue,

23

raises an issue as to whether the City received compensation for the use of the School Park at the time of

24
25

Hayes' injury.

26
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As discussed above, there can be no doubt that the City received compensation from the School

2

District for its use of School Park. The question then becomes; what is the scope of the School District's

3

use, and does the event at which Hayes was injured fall within that scope?

4

Notwithstanding the City's ownership of School Park, the arrangement between it and the School

5

District made School Park open for public use only when not being used by the School District.
6
7
8

[Undisputed Facts

,r 4]

The City's I.R.C.P. 30(b)(6) representative testified to School District's use of

School Park as follows:

Q.

... Do you know how much of the use of Plummer School Park is open for
recreational purposes versus school purposes?

A.

I --- I wouldn't have a figure for you, but as I am to understand it today, it is
not used for public purposes that I am aware of. I - I'm sorry to be difficult
here, but you're being slightly - you're not asking a direct question of me.
The city currently has no scheduling of that park. So I'm to understand that
the school is using it.

14

Q.

Okay.

15

A.

So if you want to refer to that as educational. Public use, there isn't any that
I'm aware of.

9

10
11

12
13

16

17
18

Q.

19

20

21
22
23

24

A.

The second thing I wanted to ask you about, Mike had some questions about
education use versus recreational use. Same area but I'm going to ask it a bit
different. Obviously, there's football games in the fall for high school and rec
league, whatever. During the summer, is there any organized sports that are
not tied to the school, like little league, baseball and soccer, things of that
nature you 're aware of?
I am not aware of any.

[Argelan Dep .. p.35, ln 2-16,· pA4, ln 20-25; pA5, ln 4-12]

By resolution, the City had delegated certain duties, including the scheduling of activities at

25

School Park during the school year, to the School District. [Undisputed Facts ~ 5]

26

School District scheduled organized activities at School Park, education-related or not.
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Facts ,I 6] To reiterate the testimony of the School District Superintendent:

2

Q.

Let me talk for a minute or ask for a minute about the use of this football
field. Is it open to the public all the time?

A.

A person would have to -- or an organization would have to fill out a facility
use form in order to be able to utilize that.

Q.

Okay. And that probably segues into the next question, and how was this -well, describe this facility use form. What is it?

A.

Well, it's a -- if a -- if an activity needs to happen or if an organization or a
private group wants to use something as -- that the school district utilizes -you know, owns or utilizes -- and the football field would be one of those -they would need to come in two weeks in advance and fill out a facility use
agreement form and have to show proof of insurance and get permission to -basically to look and see if the scheduling will work.

3
4

5
6
7
8
9

10

11

[Sharrett Dep., p.11-12]

12

Indeed, historically, issues have arisen with the School District's exclusive use of School Park.

13

In 1989, the IDPR raised concerns that "use is controlled by the school district", which would be

14

contrary to the terms of the LWCF grant. [Okerlund Aff, Exhibit 11, 16]

15
Here, Hayes' injury occurred during a football game scheduled by the School District. The use

16
17

of School Park for the football game at issue required that an application be submitted to, and approved

18

by, the School District.

19

included games on Saturdays at 8:00 a.m. - 5:00 p.m., 8/20/2011 - 10/8/2011. [Undisputed Facts~ 14]

20

Mr. Hayes was injured at School Park on Saturday, September 17, 2011 during one of these scheduled

21
22

On July 15, 2011, an application was submitted to the School District, which

games.
Accordingly, while the City provides testimony that the School Park is generally open for use to

23

24
25

26

the public free of charge, evidence also exists showing that: 1) the City received compensation from the
School District in exchange for use of School Park; 2) the School District had exclusive control over the
scheduling of organized events at School Park; and 3) Hayes' injury occurred during a football game
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Phil Peterson, Acting Director
Department of Parks & Recreation
Statehouse
Boise, Idaho 83720

I

</

-i
I

'

/1 l·"
l

I

Dear Phil:
We are returning Idaho project 16-00264, P1ummer City Parks, for reasons
outlined below.
First of all, we appreciate the fact that you have documented in this
proposal that the in-kind contributions included within the local matching
share of project costs will be valued based on methods we have both
agreed on earlier. However, as evidence that these donations are likely
to occur, please supply us with a list indicating the number of donors
anticipated to work on this project, how much time they will contribute,
what kind of work they will be doing, and at what charge. Perhaps we
can best summarize our general position in this matter by stating that
not only do we want to establish the method for valuing donations, but
also what it is that is going to be valued. In this way there is some
assurance that the donations are a part of the matching share that can
be counted on.
The other area in connection with this proposal where there still seems
to be unanswered questions concerns use of one of the sites to be developed by the local high school. Aside from the open field immediately
west of Plummer High School, we need to know if the schoo1 maintains any
other areas and facilities of their own for the conduct of their physical
education program. It will also be necessary to revise the joint service
contract submitted with this proposal to include a schedule of use which
identifies the times the school property wil1 be open for public use.
This requirement is explained in BOR Manual Part 640.3.2M.
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Thank you for your help in getting these matters resolved.
Sincerely yours,

Maurice H. Lundy
Regional Director
cc:

Merl e A11 i son
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fi,elds.
}3{1C~~'tuse o'f tl1i;3 a<1tif;n; tl"l(J c,tty ls trl thl:!

TI1(3'

process of ne~otiations with the nchool dint~ict to
Also because

luwe tho nchooJ sitfl d(H~dcd to the city.
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~'1 µTT)mer s:;ttJ1 P,ar.k.

, errnd Covereo by greerrient .

Project Period

I

27 months
.ProJ e~t. Scope
Th-is· prcjec·t invohles the deve1opment of z1 dedic~ted park site and deve1opment.
on a schoo1 s'l'te within thE: City of Plummer. It wH1 foc1ude the follm,.rinc

scope. e1ements:

School Site

Common Element

1,

De:.dgn ~nt:1 Eng·ineerfrig

2.
3.

Project s~pervtsion
Site Imprevements

11.

Landscap"ing

5,

Doub'le tennfr; court

·1 L . Tv,o H qhteci softbJ11 f fold::;
12,11 Four Portable bleachers

EXHIBIT

6. Basketball/multi-purpose courts
7. Picnjc facilities
8,

9.
10..

1

Parking

Pe"~Q•t1oia1 1a~es/fa-;1 4~~es

.......:'-·, -t:t
! ..,.. '
;_,
D ie!.V annrt~-);:q:p~

• 4

..,

I.,,. i ~

; ,,...

A1 l Sta~ es

Project Cost
Total Project Cost as ShrMn by Pro:i1;ct Proposal

Fund Support Ceilin:1*
Percent
/i.mour\t

Tota,1 Cost of this Pro.iect Seriment
Cost of this Project Se0ment

to

(Snons'Jr 1 s r•,!ame)

Federal Funds for this Pr-oiect Segme'lt

*Support Ceiling - The rriaxir:iur:i amount of federal assistance thi:r!: 1:ri 11 be nrovided
on a nrojecL' · Tfris ariount is rieterriiner! at time of Dro:Ject
approval contained in the nro.iect orooosa1, Itr;;m 7.

l 2:/

1

- - -------- - -

-

PROJECT ~~REEMEMT
The State of Idaho 1 represented bv th(: Par/, Roard ,rnd f)r,nart. ..
ment of Parks and Rec re at ion, and the___ "-t - ~ u ··- .,.,.
·
(hereinafter roferred to as the 1oca1 unit)!7'rflt,f'.tia11~1t1h:e to
perform this airncmcnt in accordance 1:!it!i tha lanrl an" \!Jtr.,r
Conservation Fund Act of 19GCi, 7'J Stat. 307 (1861'.!-) ,· an+ 1·rith th0~
terms, promises, conditions. nlans, srecificatio~s. estimates, anrl
procedures att;,.ched hereto and hereby ma".le a oart her~of, :1s
authorized by the I du.ho Parks i\ct of 10(5, Section f.7-!l223. Idaho
Code.
-----

The State of Idaho hereby oromises, 1~ consideration of the
promises macb by the loca 1 unit herein, to take the m:cessarv
steos and action to attemnt to enter an aareement 1,,1ith the United
States Department of tht:! Interior. Bureau of Out,Joor Rf!cre,1tion,
to obtain federa1 funds for ti,at portion of the project re:forrerl
from the United States and disblffSe the sane as it deoms necessar,r
to local unit.
~othin~ contained in any aart of this contract, incl~~inn
the rieneral nrovisfons~ maintenanc::i anreement, or a:: 1r other
attachment hr:reto, is to be, in any \·1;w, understood as ob1iaatiM
the credit of funds of the State of I0aho or any stat0 ctenartment.
It is further understood that ir1 the event federa 1 funds a,~e not
available for this project vJithir. a year from the d;:1te of this
aqreement that tf':is acrre:erncrrt is nun i'lnd void. The ·iocai unit
hereby promises, in consideration of the prornisgs ma1e hy t~e
State, to carry out and coop 1ete the iiro icct staC1e desci"i be:i on
the reverse side in accordc1nc0 ttlth the ter11s of this riorr~ement
and attachments.
, It is expressly un:i.erstoorJ and anrc::::d hv 2uid betvmen t!ir.;
parties that the State is not liable to reinburs8 the 1oca1 unit
for anv costs whatsoevr:>.r unti1 it has .rece-h1ec! funds ,fosi qnated
for such nroject fron thR Bureau of i)utdoor qecrcation an1
until the Aureau of Outdoor Recreation has agreed that such fi1n~s
are to be diso13nsed to the "!oca1 unit, !t is further understood
that in the e~ent any project is canceled. all funds remaininn
in the hands of the State v1i11 not be na·id over to the 1oc:i1 unit
unless so permitted by the Federal Government.

The nroiect sponsor is responsible for assurinn that a11
reasonable safegu:1rds 1 safctv devices, and protective eauinment
are provided. Also, the proiect s11onsor should tnke i'lction n~c2s-s·ary to protect the 1 ife mT:i hea 1th of r:mp-1 ayees

on

the 'lob and

the safety of the rmb1 ic, and to 1:1rotect Drooerty .in connectfon
with Performance of 1,1ork on th.e proiect,

\L\0

ffl,B

---------- - The attached roenera 1 Provis ions and a11 commitMents in the
total project proposal, the project application, and 80R man11a1
are made a part of this a0re:0ment.
The following special oroj0ct terms and conditions were added
to this aqreement before it was sicmed bv the parties herP.to:

none, so itate.)

·

Of

"I have reviewed the documentation re1 ated to the purchase and certify that the
requirements of P.L 91-646 1t1ere met."

The Sta.te of Idaho shall transfer to the City of Plummer, Idaho all of the funds
granted hereunder necessary for undertaking and compl etfon of this project. This

agreement is not subject to the provision of Section B. 2(d) of the attached
General Provisions dated December 1965.

In Hitness Wh~~Pof the narties hereto have exrcute~ this
, -'

..... f -

~are ,_ii
rr·en*'
th1·s
•.

0 j

0

1,

,

,,,

~--

{ :'

i

.-::L<J,'1;.
.
.

0.,".Y nf___ u"t.,'. .,. .. (..·".

-

.,•.

··-

.'1.D., 19·/(..

STATE OF IDAHO

___ c,,,..y~../..-?t,,~___

Bv,,

Jfi~(,/'} ., '._,/

/__..;.,,.,_,,,.,__..,....._...-_..,._. 27·"-'

(Signature)

R. P. Peterson 2 Act fog Director
(Tit1r:::)

Idaho Department of Parks and
Recreation
Date

10/H/76

•,~,:.>"ltt

!_/
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l~1<: , ( ,·

Coi;nters i ancdlny___

\L\ \

- --------- - A,

Dcrfinitfons

l,

The term !\DOR" as us 1~d hc:irein me,n1s the Rur,?au of Outdoor 1'?cr'?!ation,
United States :Jef')artmont of the hte.rior,

2.

n~e

3.

"Director 11 as us2d h::::rein means the Oirr;ctcr of the ~'.ur:::au
of Outdoor '-::(~creatfon, or arP,' re'Jresentativz:1 1a,,1fu1iy r1e·!2f1at,:!d the
,::wthorHy to Jct for such i1frect,;r
The tern
1

4.

ter;n

11
:

lanuu 1''

as !,ercri n usr;d

'7lei1ns

t'-,e 0ureau of

Outdoor TT,2croa t ion

1anua1.

The term nProjcct" ,1s used herr:in m0ans that nroject or project staoe

which is the subject of t~is anreement.
5¢

The t'?rm 0 Statet: as use\1 herein !Tleans the State 0f I :.lal-;a ., State Par-ks
an:1 Re:crfl::ttiori D0partm<2nL

~

The t{~rri ;11ocal uni·:: 11 as uscj herei~1 shal~! ri1r:an the n0litic11 sutJ-

1

~ivision of the State of Idaho that has entere1 a Prnject Aqreenent

uith the State aivl .·il1ich is a oarty to t 11is .:vrremnent.
1

8.

Proj0ct Execution
,
Tfy, 10C.'l,1 un·it St1Al1 eX'"'CUt'-' a,11 Crt•r-'1lr>h.' f[•P .J,DDfO'IP(l G"'Oir:ict in
! •
a~~ordance \•Jith tJ~,=;
s~hed~1e ;;t f~;t!; 'in ":he· ;;~jc::~t,., ~rooo;a1.
FailurG to r0ndcr satisfactorv nro0ress or to com~letJ this or anv
0rojoct ~hich is the subject bf Fe1eral assistance undor this nro~ram
tn th0 s~ti~fAc~io~ nf t~A n1ra~t0r or PRrk Gnijrrl n;Jy bP caus0 fnr thP
;.(o.11 ;)b1ig~tio;~s ,;; t:·:e.Uni'l:,::d St~tc:~s''o·r State tu;de;' ti~i;
agreem-2,:rt.

ti;1;

s~sr~i~si~~

Construction contractei for by the local unit shall mee~ the follo11in0
!"·.:qui re11c1nt s;

The Federal Gov2rnm0nt requires t~at:
11

Contracts for construction in exc0s s of 't5 /)Cl-J s ha 11 be at.1ar~le::l
t:1roug;1 J. rroc·2ss of com1etHive bid,lino.. Conies of ;,,11 bids and a
cony of the contr;ict s!B.'!1 b,::! re'!taine:d for insnection by the Director
(:1)

or Park '1oard.

(b) ::The 1oca1 unit shan inform all bi:k!ers on contracts for construction in excess of Ss,no1 that Fe1eral fun~s are being used to
assist in constructio~.
(c) "jriti;r::n d1tmq'.~ orders to contracts for corstructfon 1!'1 e)(cess cf
$0,~~1 shall be issued for all necessarv chan0es in the facilitv.
SiJc:1

orders sh,"l11 br: :'lfi,~:c a nart of the project f·i'!e and s 1·u11 be ke0t

av~ilable for audit.

- - -------- - .. 1

(d)

'The L ., 1 unit sha 11 C0:,1nl v ;,1it:·,

t·i'.:'.

r, .. ,, 1at ions 0f the S,:cr":tirv

of Labor contained in 29 CF~ 3 ()964), nijJC nurs11ant to 40 U.S.C. Sec.
27G(c) (nr;q, \·1hici1 reouir,s fr0r.1 ei:\c11 contrcctnr )r s:1bcontractor ~
1

•1e 2k1V ·vaqe nawne1t st?rts7,2:1L Such re<1ulatfr,:s arc hc::rebv ircorriorate.'"
into this agrcern:10t by rofert~nce.
0

(e) T~e local unit shall incarnoratc, nr cause to be incoroorated, into
all construction contracts the fnllo~in~ orovis1ons:
Dudn(J tile r;2rforna;1cc: of this crntrac:t., ti1e contract0r aqr2cs :JS
fo1101·JS:

(1) The contractor 1fliil not discrfr1inata ariai'1st "nv ::~,·;y·,1ove? or
a0r;1icant for e,nP10: 1r1ent br:caiJso of race, cree,:t; cohr, 0r nitiorii.1·1

orinin.

The coitractor will taka affir~~tiv0 3ctinn to e~surc that

anplicants arr t~r.1n1oye<l~ ant that enn1oyees are trentel ,tur"inn E1111nloyn2nt, ,,,itllout n~g,cir< to their rt1c2 cn::0d, co"lor, or 00.tioni"\1 0,ri01n,
Such action s:,a11 i'1c1u<12, btit w;t be linitr:·1 t01 the fo1l0,·1ini1:
ernDloyr.1r:nt, U'l1radt1ri, jem(rtion or transhr: recruitD~rit or r(:cruit;:1e:nt
advertisiiirF lavQff :,r t'2ninatio·1: ra~z::s of n3,, or otr1c:~r for:11s of cor:nsnsat"iorF a.n i scifoction for trafain'.7o incfodinn i-\')t1r2nt·lcr?shin. Th2
0

;..ov,'1·rar1·n·1~
,3J·.11 l~c,;.,,:,
70$'( 1· 1,f~ rn,nsn1·,.~o-,,,5
n1.acr..<:'
;,v::,1'1;,d1li'.'·
1i"
,.,._,,,.,.....
_ ___...,. 70
.,;
..,._.,
·,
.•,,~,,
~..,.->_
,..\
'"
~~

V

1..·-

~J

,

{<.,<,I-.<

.,.

·/-n!
r..·:1~•1/"';Hpr-,5
v,.
,,,,,
"--'"f"~.,_..

and applicants for e;ip1oyi;x::nt, notices to be r:Tnvi;!ed b\l the contractinr.

officrr scttin0 forth tfie rircvisions of this nondiscri'71hlati0n clause.
(2) The contractor ui'll, in an so1icitatiry1c; or 1ivertis2me:1ts for
emoloyees placed 01.1 or on behaH of t!l '2 contractor, stat2 that all
qual ifie(l a.11n1 i cants :·Ji 11 rec::::iv":? consideration for er1r1l cwment 1 1ithout
regard to racJ, cre0d, color, or natio~1l ori0in.
1

(1)

The contractor will sen1 to e0ch l1bor uni0n or rcoresentijtive 0f

'-'1orkers :-,!ith ihich f10 11as a col1,:ct·ive bcirg,:1foiT1 ,1'ire'-:1:12nt or other
contract undcrstJ11inq 1 a notic~. to be rrovirl bv thJ an2ncv contr~ctin:1 offic2r:; ,Jj~.tis~inq the 1ab:1r union or ~',tork:-:rs 1 re11r,2se:·lt,:1tivt·! c:f t\1G
c0iltractor 1 s co::init:·7.~~n~~s :g1
:j2cti0n :~r~-? of rx,:;c~_,tivc7: ()r('.,1r 'to,, ¥\ 1~ ~-0
1

of September 2a. 1965, an~ shall ~ost co~ies of t~e notice in consnicuous :il:1ces :1vaila'.1fo to :0r,10lov12es 01vl :1ririlica'1ts for o,·10lny,1ent.
Th·z contractor :·,1i11 co7:1i11 ·Jit:~

(4)

;·:o. 112r;.c, ,if Ser:it,~n"j,:;r 24, 1%5, and

rel ev':\nt crrk:rs of the <::c·cr(;t::::ry

of'

an

rir.JvisiMs of f~xcc!!tive Or?:er
t'Jlt"cs, rc:iul"·::fons, an1
Lahor.
0f ~;112

(G) me contra.ctor •1111 f ..irnish i:111 inf,,r..,,:::i.tio;1 'l"d reoorts require::\
by ExGc~Jt i vo Gr,. .~Gr ·~o" 1121:-C of Se~)ternbc::r ;l4) l ?6:S ~ E:nr.~ b_y the ru 1es s

r2Julatio1s 9 and orders of the Secretary of Lahnr, or ~~rsuant thereto,
s'1.J

\Ji 11 oerr:1i t accc1ss to his books, records~ air! r1ccounts bl/ t'.v•
co•TtrRctinn ,3.genc.:,t c.i:,1d t'.·1i2 Secretary of L:i.bor f(1 r D!.Ar".loscc.; 0'f inve:sti-

gation tc~ ascr;rtain cor:v~1iancc· t1ith such ru1ns9 r'~C\ulatio:·1s

and orders~

9

',1onc•,,nnl ,· -~nrn ···1·t 1~ I<·,·e "OP,c]i Ccrininatio:1 cbuscs o'F t'.1i s cnntroc-s or \:,rit 11 11'1'1 o:= suc:1 r•1l :::?s, rrr1ula,( ")
1.
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, 19,;5,

and suc;i ot:1er sancti ry,s ~:1a '/ be frF)ose.:1 a"d rer1'?.dfr.:s i nvob:.>·.l c:s nroV'i ·!ec! in Cxec~itive Order ·;o. 11:: 1~,f of S~:nt;~'.'lber 24,, 1
, or hy rul2,

\43

--------- - regu1 ation, or order of the SecretsiT'I of Labor) or as ot!10n,ii se pro-

vided by 1aw,
(7) llThe contractor 1;1i11 inclu;le the nrnvisfons of naraqnmhs (1)
through (7) in every subcontract or purchf:se order unless cxenoted by

rules, regulations. or orders of the Secr~tary of Labor issu~ct oursuant
to St:ct·ion 20~- or Exr:~cuti\lf; Order !·'O. 1124f- of S2:r,tc::1ber~ 24 1 19G5,, so
that such '.Jtovi s ions \'111 be bhdi nri unon eac 11 subcontractor or VF~ncior.
The contractor will take such action with resnect to ~ny subcontract
or nurchase order as the contracting asencv nay direct as a means of

enforcin0 such provisions. including sa~ctions for no~com1liance:
Provided, ho,,1ever> that in the event the contractor beccnc::s involver'! in,
or is threatened with. litisation with a subcontractor or venrlor as
a resuH of suct1 direction by the cotrtr:icting ,FJcncv, the co1tractor
may request the United States to rnter i~to such litiqation ta or0toct
the interests of the United States.n
The State shall, (l) co: 1r:1 1 with the above nrovisions in co,1struction \Vork carried out by its21f, (2) assist (n! co0nc::1~?tte activclv tJitf1
the 80R and the Secret;,,rv of Labrn· in obtainirn th<:: co"1n1iancc~ of con(f)

0

1

tractors and subcontractors ~1th t~0 abovG contract Drovisions and ~ith
the iules, re1ulations, and relevant or 1ers of the Secrnta~, of Labor
sucf1 inform.:rtion as thev nav re,wfre for th,~ su•)::::rvisinn of such corn~
o1iance, (3) eqforc:;, the-) ob-liriation of contractr)rs ancl subcontractors
LF1::er such orovisions~ rules, rt:'TJlations, and orders, (4) carry out
sanctions and oenalties for violation of such obli1ations iraoosed upon
contractors and subcontractors by th~ Sccretarv of Labor or the COR
Dursuant to Part II, Subnart D,
Ex,:,cutivr:.: ~kcler ;Jo. 11211-f of $1:;otem!her
?!J.
,,,r;::;
"'
n
r'
.
,·
(5)
r,-•fl"'11
'
1
fr11r1
<-111·/-,.,r,·n,ri
·i ~,,·0. ;'>'')\/ co11:-r,~.~1- d·!·l-1 ;,,
..,.,
- i'.J
-"~··-,;:.
contract di::?barre::l from Sovcrnrnent contracts undc·r Pc1rt II. Subc:Jnrt D,
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of Executive 1rd0r ~o. 1124G of Se~te~b~r 2A, 1 3.

3.

The local unit shall secure comDlstion of tho work in accoriance with
the approved construction nlans and specifications. anrl s~all secure
cor1pliance

tJiti1

all ar,nlicabh Fork:ral, State, and local luws an-1

regulations.
4.

The local urdt sha11 r,.::r:-1it r:;c:riodic site~ visits b_y the Jirector or
Rt:ores:::ntatives of the Park L?oar'i to ensure '!Jork oronr,~ss in accord:;;nce
~ith t~e approved project, including a final insnection unon aroject
CO:TID 1et ion.

5.

In the ~vent funds should not be availabl~ for future stanes of the
project, the local u~it shall bring the nroject to a poirt of usefulness accentable to the local unit and the Park 3oarct.

6.

1~11 deviations fron the oroject nrooosa1 shR11
Park 8oar~ for prior aDoroval.

7.

Develion0nt plnns an1 snecificati0ns shall b9 av~i 11~le f0r revie~ bv
the Park GoarJ uoon request.

t'i(;

subr,·itts~\ r,o the

The ,1cquisition ceist of rea.1 nron.0rt 01 shi'ill be bJsed 1,tnon the an:iraisvl

of a com~etent annraiser. The rJ~orts of such ~onraisers shall. be
available for in~~ection by the Park Board.

-------- .. - 9,

1111

If any tract or parcel of) or interest in, rea 1 •1ropcrty subject to
bein~ purchased under the provisions of this aqreement, but not identified herein, is found by the D'irector or the Park Goad for any reason

not to be suitable for Federal assistance, all obliaations of the

United States hereunder shall cease as to such oarce1, tract, or

interest.
C.

Project Costs
Project costs eligible for assistance sha1l be dt':termfor.,1 cmon the basis of

the criteria set forth in the f1anua1.
D,

Project .Administration
1.
2,

The local unit sha11 oromntly submit such reMrts as the Park Soard
ma~v request.
Property and facilities acquired or developed oursuant to this a0re:timent

shall be available for insnection bv the Park Board upon r8quest.

3.

The 1oca 1 unit sha11 use any funrls receivl~d by wav of advance nayment
from the State under the terns of this a0reement solelv for the project
or project stage herein described,

4.

Interest earned on funds granted pursuant to this agreement sha11 r.ot
be available for exoenditure by the local unit, but shall be rlisnosed
of according to instructions issusrl by the Director.

~-

Because of one of the basic objectives of the Lan1 and L~ter Conservation Fun~ Act is to enhance anrl increase the ~ation 1 s out1oor recreation resources; it is the intent of the narties 11ereto that recinients
of assistance will use ~onies granted h~reunier ~or th2 nuraoses of this
program. and that assistance qranterl from the Fund will result in a net
increase, commensurate at least :1ith the Federal cnst-sharP., in a rie1rticfoants I outdoor recreation. It is intende-:l by both parties hereto
that assistance from the Fund v1iil be arlded to, rather than teDlace or
be substituted for, 1ocal outdoeir rf:creation fun1s.
1

E.

Project Termination
The State or local unit may unilaterally rescind this aqrecmcnt at any

time prior to the commencement of the project. After project commencement~ this agreement may be rescinded, modified, or amended only bv
mutual agreement. A project shail be deemed commenced Hhen the 1ocal
unit makes any expenditure or incurs any obligation with respect to
the project.
Failure b11 the 1oca1 unit to com1J1v with the tc,rrns of this ar:Jr2e111ent or
any similar agreement may be cause' for the suspension of all obligations
of ths United States or the State hereunder.

3.

Failure by the 1oca1 unH to comoly "JiV1 the ter,ns of th·Js a0reemt::nt
sha11 not be cause for the sqspension of a11 ob'liqations of the United
States hereunder l ifs in the ,judgment of the Director~ such failure

was due to no fault of the State. In such case, a~y amount required to
settle at minimum costs any irrevocable ob11oations pronerlv incurred
shall be eligible for assistance uncter this Aqreement.
-4--
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Because ti
comp 1i arice

'1enef·it to be dar·ive<:l by the Un
,:' States from t;H? full
..,j th(~ State \1ith the tE:rms of L ., ariree.r1Gm: 1s the pre servat'ion~ protection, ard the net ticreases in the quant'ity and qua -1 ity

of oublic outdoor recreation facilities and reso•irces ~hich are available to the peoplG of the State and of the U1iteJ States, and ~ecause
such benefit exceeds to an irnmeasurab 1r.:: and unascerta inabl e :::xtent the
amount of money furrri shed by the United States bv \ta,V of r1ssi stance
under the terms of this ggreenent, the Stata aqrees that ~avment bv the
State to the United States of an amount ecual to t~G amount of assistance extend,~d under this aqreer1ent bv the United States \:iou1°i be
inadequate compensation to ihe U~ite1.States for any breach by the State
of this ar.ireement. The State further aqrees) thc1refore, Uv\t t:":e
appropriate remedy in the event of a 1)rt':ach by the StRte of this iFJreem0nt sha11 be the snecific performance: of th·is anreem,3nt,
F.

Conf1ict of Interests
1.

No official mA ern[)loyee of the 1oca1 un'it 1·1ho is autfvwizc:'1 in his
official caoaciiv to negotiate, rnake 1 acceoti or an~rove, or to take
part in s~ch decisions regarding a contract or subcontract in connection with th·ls f)roject sha1i have, anv financial or oth·::r nersonai int'.?rest in any such contract or s,1,bcontract.

Z.

;Jo person performing services for the State or local unit in connection
with this project shall have a financial or other nersonal interest
other tr1an his employment or retention by the State or local unit, in
any contract or subcontract in connection \'Jith this nraj c'ct. rio 0f fi cer
or emolovee of such nerson retained bv the State or local unit shall
have an,v" financial or ot'.·1er persor,a1 'interest in :iny r(:al r>ror2rtv
acquired for this projt:oct uri1ess such interest is on0mly disc1osed uoon
the public records of the Stat~ or local unit a1d such officer, ernnloyee
or oerson has not carticioated in the acquisition for or on behalf of

the.State or local unit. ·

3.

No member of
part of this
such benefit
ti on for its

or deleaate to Connr0ss s~all be ad~itted ta anv shars or
agreems::11t, or to any benefit to arise herrur.1on, unless
s ha 11 be in the form of an anr2emcmt mad,2 \'Ji th a corpnrageneral benefit.

4.

The local unit sha1 l be resDons·ible for enforcinn th,'3 ab0ve conflict

of interest pro visions.
G.

Hatch Act
No officer or employee of the Stat'= or local unit, \·1hose ririnciria'I
employment is in connsction \·rith any activity v.rhich is fiivrnced in
who1 e or in part rrnrsuant to this aqr.::r~rnent sha 11 tak.,:: rart in anv of
the rio1itica1 activity pre.scribed in the Hatch Political l\ctivity
Act, 5 U.S.C. Sec. 113k (1964). viith the exceptions therein enumerated,

H.

Financial Records
L

The 1oca1 unit sha11 mairrtain sat·isfactorv f'in::).ncial accn'...mts, documents and records. and ~;hall r.1ak,: them availabl,,:, to the Park Board for

auditinq at r2asonab1e tirnEs. Such accounts, documrmts, and records
shall be retained by the local unit for threG years followina nroject
termination.
-5-
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"fhe 1oca1

.t may use any neneral"!y accept,

-
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-

,ccountrn0 syster1, nro~

vided such svst~n raeets the minimum requirements set forth i~ the
'.ianua 1 •

I.

Use of Facilities
·1

'.

2.

The local unit shall not at any time convert any pronerty acquired or
developed pursuant to this agrernnent to other tlvrn th•? public outdoor
recreation uses specified in the project nroposal attache1 hereto with~
out the orior approval of the Director anrl/or the Park Boar1.
The local unit shall ooeratoand maintain, or cause to be ooerited an1
maintained, the pronertv or facilitfr~s acquired or doveionsd oursuant

to this agreement in the manner and according to the standar1s set forth
in the nmnua 1 .

J.

Nondiscrimination
1.

The State and local unit shall not discriminate against any person on
the basis of race~ color~ or national origin in tf1e use of any prooerty
or facility acquired or developed pursuant to this aqreeme11t,

2.

The State and local unit shall comely with the terms and intent of
Title VI of the Civil Rights Act of 1964, 78 Stat. 241 (19~4)1 Anct with
the regulations promulgated 8ursuant to such Act by t~e Secretarv of thE
Interior and contained in 43 CFR 17 (1964).

3.

The 1oca1 unit shall not discrirninate against any persons

of resirience.

O\l

the bas·is

K. Manual
The local unit shall conryly with the policies an1 nroce1ures set forth
in the Bureau of Outdoor recre-3.tion :1anuai an'i the nol icies of the
Saict 'hnua1s are hc•reby incornorated. h1to and m;1de

Park Board f'::rnual.

a part of this a0reement.

-6-
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'-'tate or Territory

·

Idaho
Project Number

GRANTS PROCESSING CONTROL SHEET

J

GJ

Project Agreement

D

16--00270
Amendment to Project Agreement

County

Benewah

Project Title _ _ _..._P.,,.l,,,llu.cffff~n""e°":t·___,.,C"":i~t.,i:y__,,Pa.,,·_ , , r ~ k " ' s ' - - - - - - - - - - - - - - - - - - - - - - - - - - - - Applicant _ _ _ _...cC_i_t..,_y_o_f_'_P_l_u_n_irr_,e_i_-__________ Assistance Requested $ _ 1_9_·.,_,2_t:'_,'7_·- - - - -

0 Planning

D Acquisition

[i Development

D Combination

Date
Received

t
f

I

!
tf

9-17-76

We hereby acknowledge receipt of the above project agreement or amendment to project agreement on the date
shown. The project number shown above has been assigned to this transaction. We will advise you shortly of
any additional information or material that may be needed, and we will notify you of our final action on this
request as soon as possible after the decision has been made.
(Regional Office Stamp)

'

FOR STATE USE

t".

1

EXHIBIT

!

i

;
I·
BOR 11-1112
November 1971

ACKNOWLEDGEMENT

- - - - - - .. - - - 11111
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_.,.,,,..,_.,-=

FEDEf-~AL ASSISTANCE
1. TYf;E

0

Of

CANT'S
CATION

{l:J /',Pf'L!CATlOM

ACTION

D

flOTlf!CAT!ON OF lfHE,'\ff (Opt.}
, , [] REPORT O!' Frnffil\t ACTION

(!,for~ C.JJ·

propnat\

bozl

b. [JATE

APPL!-

PREAl'PL!CATION

rear 1;tcinth

aau

19

IOENT!•
flE!l

b. DATE

00943900

I

6..

'

$. TYPE OF APPLICANT/RECIPIENT

A-State
8-lntor.lJ!te
C-Subst.to

H-Cammunity Action Agnncy
1- Higher f.ducationttl I nititution
>- Jndis.n Tribe

District
D-Coun\y

I

K-Other (Specify) :

£-City
F-School 01,trlct
G-Speciol PurJY.l••
District

!

A-Basic Grant
B-Supµlemental Gmnt

D-ln:urence
E-Other

Ente1' appro-

C-Loan

f;

10. AREA Of PROJECT !MPACY (Namet of citie,, counties,

11. ESTIMATED NUM·

States, eta.)

PROPOSED FUNDING

19 297 .oo
1.797 .00

i;

b. APPLICANT

e. STATE

.00

d. LOCAL

17 500 .co

•. OTHER

.00

38 594

lS. TYPE OF CHANGE (For Uc or lta)

a. APPLICANT

A~-lncreasa Dofftrs
B-Dc-crc~se Oo!!ers

b. PROJECT

NA

DAT1; Y,r6maff•tll

Bureau of Outdoor Recreation
22.

E

THE

5

APPLICANT
CERTIFIES

E

ffi

THAT!;>-

j

23.

ls

CERTIFYING
REPRE·
SENTATIVE

I

I

E'$(.·ter appro...
p?"iale !ctt-,r ( o) :

PUHATION

27

Yror

1976

Smt•, ZIP coci<')

Seattle

Months

mor..th

8

l\l.

dav

NA

1

21. REMARKS ADDED

·fia

WA

(1)

State Clearinghouse

(3)

State Liaison
Al~ernate
;r,,c,,,-.

b.

31, ACTION TAKEN

g§
D

e. AWARDED

,. FEDEP.AL

19

b. REJECTED

b. AP?UCANT

!

;.,_: c. RETURNED FOil

l!s D

-~"i~
d, DCftttf:ttl

~
i\l O e.

WIT'.iORAWf!

38.
FEDERAL AGENCY
A-95 ACTION

..
424--101

M11

09 :p

28, FEDER.AL APPLICATION
IDENTIFICATION

Northwest

WA

30, FEDERAL GRANT
IDElHIFICArgN

98174

J9 297
l. 797

c, STATE

17,500

o. OTHER

76

09

29

.00

33. AC1'10N DATE ll>

.oo

35. CONTACT FOR ADDITIONAL !NFORMA·
TION (N<lmG <!00 teEeph<m• »umber)

.00

.oo
.oo

}1

-OC:. 7 0

Year -mer.th day

FUNDING

d. tOCAL

mo,;th,

76

76

27, ADMINISTRATIVE OFFICE

$

0

25. APPLICA· Y =r .month da11
TlON
RECEIVED
19

2nd Avenue, Seattle,
32.

attached

D
D

c. DATE SIGNED
Yror

/rd}/;JJ2i~t~£t?·-

Bureau of Outdoor Recreation

-

Rezpon11,:;

D
D
D

(2}

29. ADDRESS

~

No

trot ind eorrret, lho docum•nt ha> lNi!U
duty &uthorizfid by U,e goseming borly cl
tho applicant •nd tfio sppllC"nt wi!l cvmp1y
with !ho attached ossur,ncc,, If th0 wi•tanco i$ apprcvad.

26. ORGANIZATIONAL UNIT

915

D

b. If requirrd by OMS Cin:ular A-95 this •p;;licatfon wa, subrnilt,d, pur,uMt lo in- }lo reitructioni ih~rnin, to appropritti clearinA:hous.es tnd ;JI risponsos are tit"-.sch~: tp.onai,

Department of Interior
II:

Ye~

t, To tht best of my knowf~R" zrnd MliM,
data in this prsBpp!ic;tien/eppHcation us

t?'. .TYPp> .HA, eterson
ARO TITLE

II l

EXISTING FEDERAL IDENTIFICATION NUMBER

24, AGENCY NAME

0

f-Oth•r (Spcci.fl/):

c~canccllati"'1

11. PROJECT

10. ESTlMATEO DATE TO
ElE SUBMITTED TO
FEDERAL AGENCY I)>

[A]

C-lncreass Durntion
0-0ecrniso Ourn.Uon

1

15. PROJECT START

C1AJ
A

Enter "PPropriate letter

NA

!4. CONGRESSIONAL DISTRICTS OF:

ror,.1.
f.
.00
$
20, f£DERAL AGENCY TO RECEIVE REQUEST (1'"'1"""• City,

21'

pria.te lettcr(e)

12. TYPE OF APPLICATION
C-Revislon
E-Aucmanlnti<>n
A-New
B-RenGWal 0-Continudion

BER OF PEnSOHS
BENEFITING

Plummer - Benewah Co.

[A]

Enter aJ.'propriate letter

9. TYPE OF ASSISTAMCE

0

!i

<l}

Outdoor Recreation /\cq., Dev.
and Plann

C<ttawo)

Plummer City Parks - This project involves
the development of a double tennis court,
surfaced basketball courts, Iandscaping,
horseshoe
pits, picnic facilities and park3
ing at a dedicated pa.rk site, and the development of two lighted softball diamonds on
school
property.
llll

•• Ff.Df.RAL

29

b. TITLE

(From
Fede-red

~

13.

6

11 I 5 I 14 I ol ol

a. NUMBER

PRO,
GRAM

7, TITLE AND DESCRIPTION Of APPLICANT'S PROJECT

ti:

day

1976

I\SS!GNEO

--

month

··-.:

;;;:
y

~

Year

5~ FEDERAL EfLOYER IDENTIFICATlON NO.

b. Ore1n!z~tion llnit

~

e. J>!UMUER

Bk:nk

: R. P. Peterson
\;!Idaho
Dept. of Parks & Rec.
'
e. Strl>l!t/P.O. !lox
:,.,. St at ehouse
d. Ci!JI
: Boise
e. C-0unty :
Ada
!. S!&te
: Idaho
e. Zll'C-Ods:
83720
fi. Conuiet Person (Nam•
Lloyd D. Blackham
;:: & telephone No.) : 384-228-4
a. Applicant lfam@

1~ s:i_
APPL!CATION

l,cave

4, LEGAL APPLICANT/RECIPIENT
·,

_,."",~""

"'·""""'-'~

•· NUMBER

2. APPL!,

19

Glenn Baker

?4.•

Y<s<W

STARTING
D!\TE
19

35.

month

Yea..-

ENDING
DATE

19

®l/

09 29

76

month dav
...... '

7,?

) 1-

~.i /

37. REMAHKS ADDED

206-442-4720

0 Yes ~No
38.594
.GO
< '" 4'<o, ,_,. ""°"'"' -•ooS '~"' ,mm''"''°''"'" ••• .,,. , >. ,eoee,c
,OS,,C, ~e; Off'C>M
>1dored. If >z;ncy responso is due under pn,Vl$10M of Ptrt l, 0MB Cm;u!er A-95,
(Na.nu aM t<lephotie flO,)
ith,sbeonori•!l•in;;rntd•.
E.E.Allen, 206 442-4720
I.

TITTJ\l.

!;

-

-

.

' 1 (10-75)
STANDARD FOttM 424 f'><f,E

P,:e.i;mbid bll GSA;Ptd•Tal l1£,~,,a;;m11,..;t Circ><kir 7_4-7

\'

- ------ - - - - tJNITED STATES DEPARTMENT OF IRE INTERIOR
Bureau of Outdoor Recreation
Land and Water Conservation Fund Project Agreement

State

Project Number

Idab.o

16-00270

Projec.t Title
Project Period

Date of Approval to Decmeber 31, 1978

Project Scope (Description of Project) '1'his project involves the d.eve.lopmant
of a dedicated par~r site and development on a. school site ,·;ritl:d.n. the
City of Plurr.,.mer, 'I'he scope elements includ~':!;
Scl1ool Site
Common Elements
l. Design and Engi.neering
11. Two (2) llghted softball
2, Project Supervision
fields
3, Site improvements
4,

Landscaping

5.

Double •renn:ts court

G,
7.
3.
9.
10.

Basketball/mul ti-ou:r·nose courts
Picnic facilities
Parking
Recreational games/facilities
Play apparatus

Project Stage Covered by this Agreement

All Stages
Project Cost

Total Cost
Fund Support
Fund Amount
Cost of this
Stage
Assistance this
Stage

B,OR 8-92
(Rn. A;,ril 1974)

The following attachments are hereby
incorporated into this agreement:

$

38 594

r;u._%

1.

General Provisions
Project Proposal

$

]9,297

2.

$

38,594

v,

$

:!.B; 39!t

Q

4.

The United States of America, represented hy t:he
Bureau of (krtdoo.r
Recreation, United States l\or,,,1r-r-m,;0n-i-- of the
and t-he State named
above (hereinafter referred to as the State):,
~~··~~-, agree to perform this
agreement in accordance with the Land and Water Conservation Fund Act of 1965,
78 Stat. 897 (1964), and with the terms, promises, conditions, plans,
specifications, estimates, procedures, project proposals, maps, and assurances

attached hereto arid hereby made a part hereof.
The United States hereby promises, in consideration of the promises made by
the State herein, to obligate to the State the amount of money referred to
above, and to tender to the State that portion of the obligation which is
required to pay the United States/ share of the costs of the above project
stage, based upon the above percentage of assistance. The State hereby
promises, in consid8ration of the promises made by the United States herein,
to execute the project described above in accordance with the terms of this
agreement.
The following special project terms and conditions were added to this
agreement before it was signed by the parties hereto:

th

" hereto have executed this agreement as of
In witness whereo;f, the parties
the date entered below.
STATE

Acting f\'.ssisfa;1t Reglonal Ditector
(Title)
Bureau of Outdoor Recreation
United States Department of
the Interior

Date

~

By_ _ __.~_,...S
__i_g_n_a_t_u_r_e....
)---"------

SEP 2 D 1

INT: 4504-75

\

\
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- ------- --LAND AND WATER CONSERVATION FUND PROJECT AGREEMENT
General Provisions

A.

B.

Definitions

1.

The tem "BOR" as used herein means the Bu,·eau of Outdoor Recreation, United States Department of
the Interior.

?•

The term "Director" as used herein means the Director of the Bureau of Outdoor Recreation, or any
representative lawfully delegated the authority to act for such Director.

3.

The term "Manual" as used herein means the Bureau of Outdoor Recreation Manual.

4.

The term "project" as used herein means that project or project stage which is the subject of this
agreement.

5.

The tem "State" as used herein means the State 1<1hich is a. party to this agreement, and, where
..
applicable, the political subdivision or public agency to whic:h funds ;,re to be transferred pursuant
to this agreement. Wherever a term, condition, obligation, or requirement refers to the State, such
tem, condition, obligation, or requirement shall also apply 'to the recipient political subdivision
or public agency, except where it is clear fmm the nature of the tem, condition, obligation, or
requirement that it is. to apply solely to the State.

Project Execution

1.

The State shall execute and complete the approved project in accordance with the time scheduJ e set
forth in the project proposal. Failure to render satisfactory progress or to complete this or any
other project which is the subject of Federal assistance under this program to the satisfaction of
the Director may be cause for the suspension of all obligations of the United States under this
agreement.

2.

Construction contracted for by the State shall meet the following requirements,
(a)

Contracts for construction in excess of $10,000 shall be awarded through a process of competitive
bidding. Copies of all bids and a copy of the contract shall be retained for inspection by the
Director.

(b)

The State shall infom all bidders on contracts for construction in excess of $10,000 that
Federal funds are being used to assist in construction.

( c)

Writteh change orders to contracts for construction in excess of $10,000 shall be issued for
all necessary changes in the facility. Such orders shall be made a part of the project file
and shall be kept available for audit.

(d)

The State shall comply with the regulations of the Secretary of Labor contained in 29 CFR 3
(1964), made pursuant to 40 U.S.C. Sec .. 276(c) (1964), which require from each contractor or
subcontractor a weekly wage payment statement. Such regulations are hereby iRcorporated into
this agreement by reference.

( e)

The State shall inc,>rporate, or cause to be incorporated, into all construction contracts the
foll~wing provisions:
"During the performance of this contract, the contractor agrees as follows:
"(l) The contractor will not discriminate against any employee or applicant for employment
because of race, creed, color, or national origin. The contractor will take affirmative
action to ensure that applicants are employed, and that employees are treated during employment,
without regard to their race, creed, color, or national origin. Such action shall include, but
not be limited to, the following: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other fonns of compensation; and
selection for training, including apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants fox; employment, notices to be provided by the
contracting officer setting forth the provisions of this nondiscrimination clause.
"(2) The contractor will, i'- all solicitations or advertisements for employees placed by or
on behalf of the contractor, state that all qualified applicants will receive consideration for
employment without regard to race, creed, color, or national origin.
"(3) The contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice, to be prodded
by the agency contracting officer, advising the labor union or workers' representative of the
contrsictor' s commitments under Section 202 of Exccuti ve Order No. 11246 of September 24, 1965,
and shall post copies of the notice in conspicuous places available to employees and applicants
for employment,

11111
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"( 4) The contractor will comply. with all prov1s1ons of Executive Order No. 11246 of Septemb€r 24,
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.
" ( 5) The contructor will furnish all information and reports required by Executive Order No. :U.246
of September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to his books, records, and ac:counts by the contracting
agency and the Sr"cretary of Labor for purposes of investigation to ascertain compliance with such
rules, reguliitions, and orders.
"(6) In the event of the contractor's noncompliance with the nondiscrimination clauses of this
contract or with any of such rules, regulations, or orders, this contract may be canceled,
tenninated, or suspended in whoie or in part and the contract-or may be declared ineligible for
further Government contracts in accordance with procedures authorized ir. Executive Order No. 11246
of September 24, 1965, ar.d such other sanctions may be imposed and remedies invoked as provided in
Executive Order No. 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary
of Labor, or as otherwise proviaed by law.
"(7) The contractor will include the provisions of Paragraphs (1) through (7) in every subcontract
or purchase orcl(;r unless exempted by rules, regulations, or orders of the Secretary of Labor
issued pursuant to Section 204 of Executive Order No. 11246 of Septembe.r 24, }965, so that such
provisions will be binding upon each subcontractor or vendor. The contractor will take such
action with respect to any subcontract 0r purchase order as the contracting agency may direct as
a means of enforcing such provisions, including sanctions for noncompliance: Provided, however,
that in the event the contractor becomes involved in, or is threatened with, litigatton with a
subcontractor or vendor as a result of such dir~ction by the contracting agency, the contractor
may request the United States to enter into such litigation to protect the interests of the
United States."
(f)

C.

The State shall (1) comply with the above provisions in construction work carried out by itself,
(2) assist and cooperate actively with the·' DOR and the Secretary of Labor in obtaining the
compliance of contractors and subcontractors with the above contract provisions pnd with the
rules, regulations, and relevant orders of the Secretary of Labor, (3) ol:;J:ain and furnish to
the BOR and tc- the Secretary of Labor such information as they may require for the supervision
of such compliance, ( 4) enforce the ol:,ligation of contractors and subcontractors under such
provisions, rules, regulations, and orders, (5) carry out sanctions and penalties for violatiop
of such obligations imposed upon contractors and subcontractors by the Secretary of Labor or
the BOR pursuant to Part II, Subpart D, of Executive Order No. 11246 of September 24, 1965, and
( 6) refrain from entering into any contract with a contractor debarred from Government contracts
under Part II, Subpart D, of Executive Order No. 11246 of September 24, ~'965.

3.

The State shall secure completion of the work in accordance with the approved construction plans and
specifications, and shall secure compliance with all applicable Federal, State, and local laws and
regulations.

4.

The State shall permit periodic site visits by the Dir,:,ctor to insure work progress in accordance
with the approved project, including a final inspection upon project completion.

S.

In the event funds should not be available for future stages of the project, the State shall bring
the project to a point of usefulness agreed upon by the State and the Director.

6.

All significant deviations from the project proposal shall be submitted to the Director for prior
approval.

7.

Development plans antl spec:i fications shall be available for review by the Director upon request.

8.

The acquisition cost of real property shall be based upon the appraisal of a competent appraiser.
The reports of such appraisers shall be available for inspection by the Director.

9.

If any tract or pa:rcel of, or interest in, real property subject to being purchased under the
provisions of this agreement, r.)lt not identified herein, is found by the Director for any reason not
to be suitable for Federal assistance, all obligations of the United States hereunder shall cease as
to such parcel, tract or interest.

Project Costs
Project costs eligible for assistance shall be determined upon the basis of the criteria set forth in
the Manual.

D.

_!'roject Administration
1.

The State shall promptly submit such reports as the Director may request.

2.

Property and facilitfos ncquired or developed pursuant to this agreement shall be available for
inspection by the DirPctor upon request.

\
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3,

4.

11111
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The State shaLl use any funds received by way of advance payment from the United States under the
terms of th:i.s agreement solely for the project or project stage herein described.
Interest earned on funds granted pursuant to this agreement shall not be available for expenditure
by the State, but shall be disposed of according to instructions issued by the Director,

5.

E.

f,

G.

Because one of the basic ob,jectives of the Land and Water Conservation Fund Act is to enhance and
increase the Nation ts Offtdoor recreation resources, it is the intent of the parties he1~eto that
recipients of assistance i;i 11 use moneys granted hereunder for the purposes of this program, and
that assistance granted f,orn the Fund will result in a net :increase, commensurate at least with the
Federal eost-share, in c1 paJ'ticipant's outdoor recreation, It is intended by both parties hereto
that assistam~e from the fund Pi 11 be added to, rather than replace or be substituted for, State and
local outdoor rec:reatioH funds.

Project Termination
1.

The State may unilaterc11Jy rescind this agreement at any time prior to the commencement of the project,
After project commencement, this agreement may be rescinded, modified, or amended only by mutual
agreement. A project shall be deemed commenced when the State makes any expenditure or incurs any
obligation with respect to the project.

2.

Failure by the State to comply with tbe terms of this agreement or any similar agreement may be cause
for the suspension of all obligations of the United States hereunder.

3,

failure by the State to comply with the tel.7ns. of this agreement shall not be cause for the suspension
of all obligations of the United States hereunder if, :in the judgment of t]1e Director, such failure
was due to no fault of the State. In such case, any amqunt required to settle at minimum costs any
irrevocable obligations properly incurred shall be eligible for assistance under this agreement.

4,

Because the benefit to be derived by the United States from the full compliance by the State with
the terms of this agreement: is the preservation, protection, and the net increase in the quantity and
quality of public outdoor recreation facilities and resources which are avai.foble to the people of
the State and of the United States, and because such benefit exceeds to an immeasurable and unascert:ain·
able extent the amount of money furnished by the Unit:ed States by way of assistance unper the terms of
this agreement, the State agrees that payment by the State to the United States of an amount equal to
the amount of assistance extended under this agreement by the United S'i:ates would be inadequate
compensation to the llni ted States for any breach by the State of this agreement. The State forther
agrees, then1fore, that the appropriate remedy in the event of a breach by the State of this agreement
shall be the specific perfol7nance of this agreement,

Confli.ct of Interests
l,

No official or <'.mployee of the State who is authorized in his official capacity to negotiate, make,
accept, or approve, or to take part in such decis:ions regr.rding a contract or subcontract in connection
with this project shall have any financial or other personal interest in any such contract or subcontrac

2.

No person performing services for the State 1n connection with this project shall have a financial or
other personal interest other than his employment or retention by the State, in any contract or
subcontract in connection with this project, No officer or employee of such person retained by the
State shall have any financial or other P.ersonal interest in any real property acquired for th:is
project unless such :interest is openly disclosed upon the public records of the State, and such officer,
employee or person has nof participated in the acquisition for or on behalf of the State.

3.

No member of or delegate to Congress shaJ.l be admitted to any share or part of this agreement, or to
any benefit to arise hereupon, unless such benefit shall be in the form of an agreement made with a
corporation for its general benefit.

4.

The State shall be responsible for enforcing the above eonflict of interest. ;1rovisions.

Hatch Act
No officer or employee of the State whose pl.·incipal employment is in connection with any activity which
is financed in whole or in part pursuant to this agreement shall take part i.n any of the political acti'vity
proscribed in the Hatch Political Activity Act, 5 u.s.C" Sec, lli!k (1964), with the exceptions therein
enumerated.

JL

Financial Records
L

'l'he State shall maintain satisfa<:tory financial accounts, documents, and records, und shall make them
available to the BOR, the Department of the Interior, and to the General Accounting Office for auditing
at reasonable times. Such accounts, documents, and recr,rds shall be retained by the State for three
years following project termination.

3
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2.

l.

J~

K.

The State may use any general.ly accepted accounting system} provided such system meets the miriimum
requirements set forth i.n tbe Hanual.

Use of facilities
l~

The State shall not at any tirnec convert any property acquired or developed pursuant to this agre.?ment
to other th2,n the public outdoor recreation uses specified in the prc,;ject proposal attached hereto
without the prior approval of the Director.

2,

The State shall operate and maintain, or cause to be operated and mi!Intained, the property or facH:ttie,;
acquired or developed pursuant to this agreement in the. mannt~r and according to the standards s;2t forth
in the Manual,.

Nondiscrimination
1.

I11e State shaU not dir;eriminate against any person on the basis of race, eoloi-, or national origin
in the use of any property or facility acquired or developed pursuant to this agreement.

2,

The State shall comply wit:h the terms and intent of Title VI of the Civil kighl s Act of 1964,
78 Stat. 241 (1964), and with t:he regulations promulgated pursuant to such flct by the Secretary of
the Interior and contained in 43 CFR 17 (1964).

3.

'l'he State shnll not discrimi.nate against any person on the basis of residence, except to the extent
that reasonable differences in admission or other fees may be maintained on the basis of residence.

Compliance
The State shall be responsible for compliance with the terms of this agreement by any pol.itical subdivision
or public agency to which funds are transferred pursuant to this agreement. Failure by such political
subdivision or public agency to so comply shall be deem,ad a failure by the State to comply with the terms
of this agreement.

L.

Manual
The State shall com:>ly with the policies and proceclllres set forth in the Bureau of Outdoor Recreation
Manual. Said Manual is hereby incorpor~ted into and made a part of this agreement.

Attachment l
(Dec. 1965)
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May 29, 1989
IDAHO DEPARTMENT
PARKS&RECREATI0N

City Clerk
City of Plummer
P.O. Box B
Plummer, ID 83851
Dear L&WCF Sponsor:

CECIL D. ANDRUS
Governor

YVONNE S. FERRELL
Director

Our L&WCF project agreement calls for periodic inspections of
park and recreation facilities developed by you with Land &
Water Conservation Funds (L&WCF) administered by this
department. An inspection of Plummer City Park (#270) wi11 be
made in June. A representative will contact you before
inspecting the project(s) listed above. I have written this
letter so you may prepare for the inspection as well as to
encourage your participation.
The purpose of these inspections is to observe:
- whether L&WCF facilities receive adequate maintenance to
be 0 open and inviting to the public 11 • In general, most
inspection comments center around the need for new paint,
replacement of damaged restroom facilities, broken glass,
or other debris on the site, watering grass areas, or
weedy conditions.
- whether acknowledgment of L&WCF participation is posted in
a conspicuous location on the site. A sign was provided
for you at the completion of the project. If it has been
removed, vandalized, or has weathered to the point of
being unattractive, please call and request a new sign.
(The new signs are 12" square and brown in color.)
- whether facility is handicap accessible. Can
wheelchairs/walkers be unloaded without encountering
obstacles and negotiate hard surfaced paths to the various
areas of the facility. The ramp to the restrooms needs to
be even with the door threshold. Drinking fountains
should be of a height and design operable by disabled
persons.

STATEHOUSE MAIL
BOISE, IDAHO 83720
(208) 334-2154

- A major concern regarding L&WCF assisted projects is
converted use of the facility. Conversions include:
overhead powerlines, watertowers, new streets, conveyance
of property rights/interests for non-public uses,
development of non-eligible indoor facilities, or
discontinuance of public outdoor recreation use.

Street Address

2177 Warm Springs Ave.

EXHIBIT
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If any ~f t~ese co~ditions exist or if any auestions arise
concern1ng 1nspect1ons or other programs provided througn the
Depart~ent, pleas~ feel free to contact me at your
conven1ence. I will appreciate your cooperation in this
matter.
Sincerely,

06061

-

81111

- --- ---- -United States Department of the Interior
National Park Service
L&WCF Inspection Report
Project No:
16-00270
State: ID County: Benet,,ah
Project Name: Plummer City Parks
Sponsor: City
of Plummer
Inspection Date:
Accompanied by: Jake Howard, IOPR: Claire Hereford, Mayor

PROJECT TYPE:

__ Acquisition

INSPECTION TYPE:

Pre-Award

___l;__ Development

6/21/89

Combination

Final __ Progress _LPost-Completion
Yes

No

N/A

1. Retention and Use.
Property is being used for the
purpose intended. (No on school site)
2. Appearance.
the publlc.

Property is attractive and inviting to
.........,\_

3. Maintenance.
Upkeep and repair of structures and
improvements is adequate.

__z__

4. Management.
Staffing and servicing of facilities
appears to be adequate.

_X_

5. Availabilitv.
Property is available for use by all
members of the public during reasonable hours and
times of the year.

__x_

6. Environment.

_y__

Overall quality of the area is maintained.

7. Accessibility.
Facilities are
designed to meet the
needs of handicapped individuals.
8. Signing.
the site.
9. Problems~
narrative.

L&WCF acknowledgement is visibly posted on
___l;__

Is corrective action needed?

Explain in

NARRATIVE:
Two sites were developed under the grant:
,;,chool Park
This is a large open field which appears to the school's athletic field.
According to the mayor. the city maintains the lights and provides water.

EXHIBIT
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The school maint3ins the turf.
A restroom was built in 1986 in the NW
corner of the site.
It is locked and opened only for scheduled events.
School officials hold the keys.
A storage building Was constru8ted in the
SE corner in 1987.
It is used to store school athletic equipment and the
mayor thought might also be used to store equipment for the little league.
The Lions Club manages th8 little league program and school officials hold
the keys to the storage building.
The restrooms are not handicapped accessible due to terrain (they were
locked so could not evaluate the interior) and Section 504 requirements
were discussed with the mayor.
Review of designated handicapped parking
was also suggested.
We encouraged the city to open the restrooms for
general public use and efforts be made to increase public use of the area.
Jake discussed conversion requirements.

The L&W sign needed replaced and Jake left

a

new one.

The southern backstop needs repaired/replaced.
Material and dirt piles
presumed left from construction of the storage building need to be cleaned
up.
Slides:
Equipment storage building.
Restrooms.
Equipment storage building.

#8
#9
#10 -

School in right distance.

Community Park
The tennis courts are not accessible to the handicapped.
This needs to bs
corrected.
Overhead utility lines serve a pre-project community center.
The mayor agreed to bury them as part of electrical work being done to the
building this year.
Slides:
~11 - Picnic shelter.

Community center in left background.

Inspecting
Officer:

q

-- - - - - - - -
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July 14. 1989

IDAHO DEPARTMENT
OF _ _ __
PARKS&RECREATION

Clair Hereford, Mayor
City of Plummer
P.O. Box B
Plummer, ID 83851
Dear Mr. Hereford:

CECIL D. ANDRUS

RE:

L&WCF # 270

Governor

YVONNE S. FERRELL
Director

On June 21, 1989, Don Ketter, a representative of the National
Park Service, and I conducted a Land and Water Conservation
Fund Grant compliance inspection of the Plummer School Park
and Tennis Courts.
The Land and Water Conservation Fund is a federal grant which
was approved Sep. 29, 1976 and provided to the city by this
department to develop these facilities. Like many grant
programs there are "strings" attached. In this program,
project sponsors formally agree to manage L&WCF assisted
facilities for public outdoor recreation into perpetuity. To
do this sponsors must have controlling interest in the
property.
Our records show the city holds Title to city block 45 (school
park) and city block 24 (city park) as well to the alley
between blocks 45 and 46. A copy of this information and our
agreement is available. If our records our inaccurate, please
provide us the documentation which would show it to be.
Plummer School Park (L&WCF # 270A)
We are concerned with the city I s management of this facility
for outdoor recreation. We allow project sponsors a great
deal of autonomy in managing L&WCF assisted facilities but in
this case it appears to us that use is controlled by the
school district. Under our agreement with the city the park
was funded as an outdoor recreation facility. Primary control
for educ a ti on purposes \voul d be contrary to this agreement,
however, secondary use for education would be acceptable
provided that outdoor recreation use is clearly primary.

STATEHOUSE MAIL
BOISE. IDAHO 83720
(208) 334-2154

Your city clerk called the Monday following the inspection, I
was told we have no consideration in the restrooms. Please
understand that because they were built after the property was
deve1 oped vii th L&WCF they are subject to L&11CF requirements.
This would also include the new storage building.

S1rce1 Addn:ss

2177 Warm Springs Ave.

EXHIBIT
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---------- - - The restrooms must be open and usable during reasonable hours. At this time,
they are apparent1y open only during special events. To provide service to
the community and to comply with our L&WCF agreement a more liberal policy
should be adopted in managing them.
The restrooms must be made accessible according to the Uniform Federal
Accessibility Guidelines. Because the restrooms were locked, we were unable
judge handicapped access on the inside. The gravel and step up from the road
way parking area are barriers preventing handicapped access.
For the city to address our concerns:
1. Indicate what outdoor recreation activities and what school activities
occur on the facility in a given year and their frequency.
2. I understand from the city clerk that an agreement exists between the
city and school district concerning use and operation of this property.
Please provide me a copy of that agreement to review.
3. Please provide an inventory of the contents of the storage building
which has been erected on the school park.
4. Please, get keys for the facilities, so we can enter buildings on our
next inspection.
5. Address the situation with the restrooms.
From these actions and with this information we will determine the City's
compliance to the program. I would like to have a response within 60 days
from the date of this letter.
Plummer Tennis Courts (L&WCF # 270B) - This facility is in good condition and
generally in compliance with L&WCF requirements. There is some minor
maintenance necessary such as leaves to be cleaned off and a power line which
should be buried.
We have provided new L&WCF signs for installation at both facilities.
would appreciate their installation.

We

Our comments are being offered constructively. We do not wish to be malicious
in the Plummer School Park matter. We hope the city will understand their
responsibility to manage these facilities under the L&WCF program which is to
provide public outdoor recreation and open use. We wish to have no more
involvement in the management of either facility than to be assured that our
agreement is being reasonably met and that the facility is being operated
properly.

\ to\

..
....
---------I wi11 appreciate the city's cooperation in correcting these matters.
have comments or questions, please feel free to contact me at your

If you

convenience. Otherwise, I will look forward to receiving your response and
resolving these matters.

~11:.,:,,.....lcf?j,,'tf

:u

c,/rd
, rdinator

onne Ferrell, Director, IDPR
red Bear, Manager, Heyburn State Park
Don Ketter. National Park Service
06661

~,_,

EXHIBIT

/::l,,.

\

·Fielc:l d.uri 1~1.1;;! :!;;:h:1?\,
;\=.!J.E'.l::il:S.:::1:!.2~;..;.;;3-J:'.~~~

fr.:,r the re:sti--i:::,c,rns

atH::l.

\

iiJAH'o DEPARTMENT
@l\lii&a!MSillii!!i!Sillki

September 25, 1989

OF ililill!:Etir{'ll'Jil&ili

PARKS&RECREATION

City of Plummer
Attn: Yvette Baume, Clerk
P.O. Box B
CECIL D..ANDRUS

Plummer, ID 83651
RE:

Governor

YVONNE S. FERRELL
Director

L&WCF #270

Dear Ms. Baurne:
We have received your September 15, 1989 letter responding to
our concerns over the city 1 s management of the Plummer School
Park under the term's of our agreement. We appreciate that
you have quickly addressed our concerns, your cooperation and
are pleased with your efforts thus far. We feel that you have
adequately addressed the outdoor recreation vs school use
issue.
We might point out that, typically, open use on this type of
facility may the predominant use, often exceeding little
league and other organized use. We hope both the city and the
school district will encourage it. Future development
occurring on the property should address it.
To do this we feel a more liberal policy should be adopted
regarding your restrooms open hours. The hours you have
outlined in your letter are limited. We feel the majority of
use will be in the evenings and on the weekends. We suggest
8:00 a.m. to dusk, seven days per week during the spring,
summer and fall, and closed during the winter. It may be
possible to find a neighbor to monitor the use of the grounds
and restrooms. This person could open and close the building,
manage litter, vandalism, provide paper to the restrooms,
etc. It may be worth paying them a small stipend to do this.
We would like you to address our concerns for handicapped
access to the restrooms, also we would like a copy of the
inventory of the storage building when it is completed. Both
items were requested in our letter.

STATEHOUSE MAIL
BOISE, IDAHO 83720
(208) 334-2154
Street Address

Please provide us a copy of the city/school agreement when it
is completed. We hope this can be done early this fall. We
also hope the city will keep us apprised of future development
at this facility. It is important to remember outdoor
recreation is the
imary
ind our

2177 Warm

EXHIBIT
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---------- - - - Again, thank you for _Y~ur replt and your cooperation on this matter. \fo wi11
loo~ forward to rece1v1ng the information we requested above. If we may be of
ass1stance to you, please feel free to contact me.

Yv -~e Ferrel], Director
F d Bear, Heyburn State Park
Don Ketter, NPS
sa0771l

\
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PREFACE
This manual sets forth the administrative procedures and requirements for Land_and Water
Conservation Fund_(LWCF) federal assistance (Catalog of Federal Domestic_Assistance
1!15.:9.J§) to the States by the RrP.~rtm~ntQfj:_}:i_~JlJ.t~IiQ:r, N?:t!Q!!?:LP.?:rk_$_~.f.Y.i~-~ (NPS). It
supersedes the program's existing LWCF GRANTS MANUAL (NPS-34). lt is also intended to
serve as a basic reference for those who are engaged in the administrative, financial management
and stewardship responsibilities of the LWCF _State Assistance Pro_gram.
It is the responsibility of the State, as primary grant recipient, to comply with these requirements
and all terms and conditions of the grant agreement. The State's responsibility cannot be
delegated nor transferred.
Participation in the LWCF _State Assistance_Pro_gram is deemed to constitute a public trust. As
such, participants are responsible for the efficient and effective management of funds in
accordance with the approved budgets, for promptly completing grant assisted activities in a
diligent and professional manner, and for monitoring and reporting performance.
The procedures and requirements contained herein are subject to applicable federal laws and
regulations, and any changes made to these laws and regulations subsequent to the publication of
this manual. In the event that these procedures and requirements conflict with applicable federal
laws, regulations, and policies, the following order of precedence will prevail:
1.
2.
3.
4.

Federal Law
The Code of Federal Regulations
Terms and Conditions of Grant A ward
Land and Water Conservation Fund State Assistance Program Manual

The State bears primary responsibility for the administration and success of each grant, including
performance by third parties under subagreements made by the State for accomplishing
nonconstruction and construction project objectives. The provisions included herein shall also
be applied by the State to subgrantees and contractors performing work under the L WCF State
Assistance Program.

LWCF State Assistance Program Manual

Effective 10/01/2008

Preface 1

- ---·----- - This edition of the LWCF State Assistance Program Manual supersedes all previous editions and
amendments through Manual Release No. 151. Subsequent updates shall be distinguished by the
effective date denoted within the footer appearing at the bottom of each chapter page. The
Manual in effect at the time a grant is awarded governs the project except for post-completion
requirements. A current version of the Manual can be found at the LWCF_Website.

A. Background
The LWCF State Assistance Program was established by the L WCF Act of) 965(Section_6,
Land and Water.Conservation Fund Act of 1965, as.amended; Public Law_88-578; 16_U.S.C.
4601-4 et seq.)_to stimulate a nationwide action program to assist in preserving, developing, and
assuring to all citizens of the United States of present and future generations such quality and
quantity of outdoor recreation resources as may be available and are necessary and desirable for
individual active participation. The program provides matching grants to States and through
States to local units of government, for the acquisition and development of public outdoor
recreation sites and facilities. Grant funds are also available, to States only, for fulfilling the
statewide comprehensive outdoor recreation planning requirements of the program.
The LWCF program was administered by the Bureau of Outdoor Recreation (BOR) from its
beginning in 1965 to 1978 when the Heritage Conservation and Recreation Service (HCRS) was
created. HCRS then administered the program until 1981 when the LWCF was transferred to the
National.Park Service.
Since the origin of the program in 1965, over $3.7 billion has been apportioned to the 50 states,
the District of Columbia, American Samoa, Guam, Northern Mariana Islands, Puerto Rico and
the Virgin Islands for planning, acquisition, and development of outdoor recreation resources in
the United States. More than 40,000 projects have been approved to assist state and local efforts
to acquire land and develop facilities for public outdoor recreation purposes. The federal
investment has been matched by state and local contributions for a total L WCF grant investment
of over $7.4 billion. AL WCF-assisted park is located in over 98 percent of counties in the
United States.
The income for the LWCF is provided largely from Outer Continental Shelf mineral receipts.
The amount available from the L WCF for state grants is determined by the annual Congressional
appropriation process. This amount is supplemented by a guaranteed amount set aside each year
in a special Treasury account from other qualified off-shore revenues pursuant to the Gulf of
Mexico Energy Security Act, Public Law 109-432.
B. Program Information

L WCF grants are provided to the States, and through the States to local governmental
jurisdictions, on a matching basis for up to fifty percent (50%) of the total project-related
allowable costs for the acquisition of land and the development of facilities for public outdoor
recreation and for fulfilling the program's planning requirements. Grants to eligible insular areas
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-------h. Acquisition of sites containing luxury lodges, hotels, motels, restaurants, and similar
elaborate facilities that are to be operated by the project sponsor or a concessionaire to
provide food and sleeping quarters will not receive LW CF assistance.
L

j.

Acquisition of agricultural land primarily for preservation in agricultural purposes will
not receive LWCF assistance.
Acquisition of federal surplus property will not receive L WCF assistance unless
legislatively authorized in a specific situation.

C. Criteria for Development

1. Eligible types of projects. L WCF financial assistance may be available for most types of
facilities needed for the use and enjoyment of outdoor recreation areas. The L WCF Act
specifies that development projects may consist of basic outdoor recreation facilities to
serve the general public provided the funding of such a project is in the public interest and
in accord with the Statewide Comprehensive Outdoor Recreation Plan (SCORP). In
addition, development projects are subject to all other conditions, policies, and regulations
of the LWCF program, provisions of this Manual, and those guidelines that may be
developed by the NPS.
a. Definition of eligible project scope. A development project may consist of one
improvement or a group of related improvements designed to provide basic facilities for
outdoor recreation, including facilities for access, safety, health, and protection of the
area, as well as those required for the outdoor recreation use of the area. Furthermore, a
project may consist of the complete or partial development of one area, such as a state
park or a city playground, or it may consist of multiple sites such as a series of
developments on a number of geographically separated areas under the same project
sponsor such as picnic facilities in a number of parks, or the construction of fishing piers
on a number oflakes in the State. In all cases, the project must be a logical unit of work
to be accomplished within a specific time frame.
Ineligible facilities to be funded through sources other than the L WCF program may be
included in the .S.~£t!Q!!_§(:f}(~). protected area so long as they do not constitute a
conversion and they qualify as an eligible public facility (see Chapter 8.F).
Funding of development project proposals may cover construction, renovation, site
planning, demolition, site preparation, architectural services, and similar activities
essential for the proper conduct of the project.
b. Development project design requirements. Plans for the development of land and/or
facilities should be based on the needs of the public, the expected use, and the type and
character of the project area. Facilities should be attractive for public use and generally
be consistent with the environment. Plans and specifications for improvements and/or
facilities should be in accord with established engineering and architectural practices.
Emphasis should be given to the health and safety of users, accessibility to the general

------- - - - - - \Page~
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-public, and the protection of the recreation and natural values of the area. All facilities
developed with assistance from the Fund must be designed in conformance with the
appropriate current design standards for the Architectural.Barriers.Act of 1968 (ABA)
(P.L. 90-480), S~£1!Q!L~Q1.Rf.t.l:i.~.R~h:J..1?.Uit~Ji<;mhs1.9.fJ.2V., as amended, and the
Americans with Disabilities.Act.
2. Ownership and control of project lands. Facilities may be developed on land and water
owned in fee simple by the participating agency or where ownership of less-than-fee
interests such as easements provides permanent control of the property commensurate with
the proposed development. All less-than-fee interests must be described in the PD/ESF and
indicated on the Section 6(f) boundary map.
No approval will be given for the development of facilities on leased land except for
property either:
a. Leased from the Federal Government with no less than 25 years remaining on the lease
and is not revocable at will; or
b. Leased from one public agency to another for 25 years or more, provided that safeguards
are included to adequately ensure the perpetual use requirement contained in the L WCF
Act. Such safeguards may include joint sponsorship of the proposed project or other
agreement whereby the lessor land-owning agency would provide assurances that it
would assume compliance responsibility for the Section_6(f)(3) area in the event of
default by the lessee or expiration of the lease, and these assurances are explicitly
reflected in the project agreement. See Chapter 3.A.8 on project sponsor ownership and
control of property.
3. Development project selection. In selecting development projects for submission to NPS,
the States should carefully review and evaluate the project applications to filter out
ineligible proposals. A special effort should be made to eliminate questionable, elaborate or
borderline projects that raise serious questions concerning the project's cost, use, priority,
competition with the private sector, or inclusion of ineligible facility types.
a. Development project criteria. In evaluating development project proposals, the State
and the NPS should give special attention to the degree to which the project is in
keeping with the original intent of the L WCF Act. The following questions should be
used as a general guide in evaluating a questionable, elaborate or borderline proposal in
relation to the original intent of the Act. Essentially, to be eligible, one must be able to
conclude that LWCF funds are being used "in the public interest" and "in accord with
the Statewide Comprehensive Outdoor Recreation Plan" for the development of "basic
outdoor recreation facilities to serve the general public." The 1'-lPS reserves the right to
request from the State a written justification of eligibility if in its judgment one is
considered necessary.
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A development project is considered to be questionable, elaborate, or borderline with
respect to the basic intent of the L WCF_Act if serious questions arise concerning the
following eligibility issues and their interrelationships:
(1) Project cost. Consideration should be given to the degree to which a significant

portion of the State's annual apportionment is requested for one project, for one
project sponsor, or for one facility that does not serve the full range of the general
public. Does the project require only a reasonable portion of the State's LWCF
monies rather than a significant portion which precludes the funding of more urgent
recreation needs? Does the cost of a facility significantly exceed the comparable
price for similar facilities? Is the project's cost comparable to other facilities of its
type and justifiable in terms of the quantity and quality of recreation the facility will
provide?
(2) Population served. Consideration should be given to the degree to which
participation is limited by a facility's single purpose, short season, cost of
equipment, fee for participation, or its limited accessibility to the general public.
Will the project serve a reasonably large number of people in its service area? Will
it provide close-to-home recreation and be accessible by public transportation?
Will the project serve a wide range ofrecreation interests and abilities including the
elderly and individuals with disabilities as well as the more active and highly skilled
recreationists?
(3) SCORP priority. Does the project meet priority recreation needs as defined in the
Statewide Comprehensive Outdoor Recreation Plan? Consideration should be given
to a project's priority in the State's Comprehensive Outdoor Recreation Plan,
especially when the need for a particular facility is not fully supported.
(4) Competition with the private sector. Consideration should be given to the degree to
which the private sector is already providing similar facilities of the type and
quality needed to meet identified recreation demands, and the user fee is low
enough to undercut private business, or the income is sufficient to justify private
investment, or the facility is located in a tourist market area. Can it be shown that
the project does not compete unfairly with the private sector?
(5) Eligibility of facility types. Consideration should be given to the degree to which
the project involves questionable support, spectator or exhibit facilities or does not
clearly comply with the other eligibility criteria. Does the project involve only
L WCF-eligible outdoor recreation facilities?
(6) Fees. Does the project establish a reasonable fee structure that allows for broad
public participation perhaps by including free days or reduced rate days if
necessary? Is project income to the sponsor being directed to recreational
purposes?
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(7) Applicant's performance history. The past history of the applicant for 1)
adequately completing or carrying out previous federally-assisted projects, 2)
protecting existing recreation resources, 3) operating and maintaining areas to
acceptable standards, and 4) guiding new developments and preserving lands for
open space and outdoor recreation purposes through the use of zoning and other
rules, regulations and authorities will be considered.
Grants may not be awarded to any applicant nor shall any grantee or subgrantee
make any award or permit (subgrant or contract) to any party that is debarred or
suspended or is otherwise excluded from or ineligible for participation in federal
assistance programs under Executive Order _12549,_"Debarment and.Suspension."
b. Boat and fishing access facilities. For boat and fishing access facilities and related
support facilities that are eligible for funding under both L WCF and the Dingell-Johnson
.CP.:.D..A~t.(also known as the f_~_g_t;rnJ.ALcJ..in..S.P.9.rt.f..i.~h.R~-~tm:.~ti.9_1_1__6,gt and ".W..,!J.l.QP..:
Breaux''.l,_as amended, L WCF funding will not be provided for facilities also eligible
under Dingell-Johnson unless the State Liaison Officer has undertaken an effort to
coordinate all requests for such facilities with the State official designated to administer
D-J projects. Any application for L WCF assistance for these facilities must include a
statement from the State Liaison Officer certifying such coordination has taken place.
The result of such effort would be that the application would be directed or redirected
toward whichever program is deemed more appropriate for assisting the specific project
considering cost, availability of funds, other project components and additional factors
deemed pertinent. D-J funds may not be used in meeting the state matching share
requirement of LW CF.
4. Eligible recreation facilities. Development projects eligible for L WCF assistance may
include but are not limited to the following facility types:
a. Sports and playfields. L WCF assistance may be available for fields, courts and other
outdoor spaces used in competitive and individual sports. This includes fields for
baseball, softball, soccer and football, tennis courts, playgrounds and tot lots, golf
courses, rifle/pistol ranges, trap/skeet fields, archery ranges, rodeo arenas, inline hockey
rinks, skate parks, running tracks, and other similar facilities.
b. Picnic facilities. L WCF assistance may be available for tables, fireplaces, shelters, and
other facilities related to family or group picnic sites.
c. Trails. L WCF assistance may be available for the development and marking of
overlooks, turnouts and trails for nature walks, hiking, bicycling, horseback riding,
exercising, motorized vehicles and other trail activities.
d. Swimming facilities. L WCF assistance may be available for swimming beaches,
outdoor pools, wave-making pools, wading pools, spray pools, lifeguard towers,
bathhouses and other similar facilities.
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e. Boating facilities. L WCF assistance may be available for most facilities related to motor
boating, sailing, canoeing, kayaking, sculling and other boating activities. These
facilities include, but are not limited to, docks, berths, floating berths secured by buoys
or similar services, launching ramps, breakwaters, mechanical launching devices, boat
lifts, boat storage, sewage pump-out facilities, fuel depots, water and sewer hookups,
restrooms, showers, electricity and parking areas. Assistance will not be provided for
operational equipment such as buoys, ropes, life jackets, or boats. Marinas are also
eligible for assistance and are subject to the following provisions regardless of when
L WCF assistance was provided:
(1) An equitable method of allocating berth space shall be used in all marinas.
Allocation methods shall include: (a) annual or multi-year lotteries, or (b) posted
waiting lists where berth space is filled in the order ofreceipt of applications, or ( c)
another method selected by the applicant that responds to local conditions and
equitably allocates space among all parties on an annual or multi-year basis. In
each instance, adequate public notice shall be provided announcing the availability
of berth space and describing application procedures. The project sponsor shall
determine the most equitable method under which leaseholders may compete for
future berth space vacancies. For new marinas the project narrative shall describe
the allocation system to be used.

(2) Commercial charter fishing or sightseeing boats are permissible marina
leaseholders due to their potential for expanding public waterfront access.
However, these users should not occupy a significant number of marina berths, so
project sponsors should establish reasonable limits on the number of berth spaces
provided for such users.
New marinas receiving L WCF assistance shall also be subject to the following
provisions:
(3) Berth lease terms shall not be transferable to any.other party.
(4) Berth space for transient boaters shall be provided.
(5) Marinas located in urban areas shall include specific design provisions for nonboater public access. To expand water-based recreation opportunities such access
may be provided in the form of walkways, observation points, fishing piers and/or
related facilities. Limited access to the actual marina berths may be retained.

f. Fishing/hunting facilities. L WCF assistance may be available for trails, fishing piers and
access points, initial clearing and planting of food and cover, stream improvements,
wildlife management areas, fish hatcheries and other facilities necessary for public
fishing or hunting. In developing and evaluating fish hatchery proposals, only such
areas and facilities will be eligible if they will be open to the public for general
compatible outdoor recreation. States shall give priority to hatcheries that provide urban
fishing opportunities.
LWCF State Assistance Program Manual
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- -------- - g. Winter sports facilities. L WCF assistance may be available for facilities such: as ski
trails; jumps; lifts; slopes; and snowmaking equipment used in downhill skiing, cross
country skiing, tobogganing, sledding, snowmobiling, and other winter sports. Outdoor
ice skating and ice hockey rinks are also eligible.
h. Camping facilities. L WCF assistance may be available for tables, fireplaces, restrooms,
information stations, snack bars, utility outlets and other facilities needed for camping
by tent, trailer or camper. Cabins or group camps of simple basic design and accessible
to the general public in an equitable manner are eligible. Group camps designated for
specific groups or for which specific groups will be given priority access are not eligible
for L WCF assistance (Chapter 8.B). Lodges, motels and luxury cabins are not eligible
for L WCF assistance.
1.

Exhibit facilities. L WCF assistance may be available for outdoor exhibit or interpretive
facilities that provide opportunities for the observation or interpretation of natural
resources located on the recreation site or in its immediate surrounding areas. This
includes small. demonstration farms, arboretums, outdoor aquariums, outdoor nature
exhibits, nature interpretive centers and other similar facilities. However, exhibit areas
will not be assisted if they function primarily for academic, historic, economic,
entertainment or other non-recreational purposes. This restriction includes convention
facilities, livestock and produce exhibits, commemorative exhibits, fairgrounds,
archeological research sites, and other non-recreational facilities. The development of
nature and geological interpretive facilities that go beyond interpreting the project site
and its immediate surrounding area are not eligible for assistance.

J. Spectator facilities. LWCF assistance may be available for amphitheaters, bandstands
and modest seating areas related to playfields and other eligible facilities, provided the
facility is not designed primarily for professional or semiprofessional arts or athletics, or
intercollegiate or interscholastic sports. Seating provisions to accommodate persons
with disabilities should be provided. Assistance is not available solely to increase
seating capacity for a limited number of special events.

k. Community gardens. LWCF assistance may be available for land preparation, perimeter
fencing, storage bins and sheds, irrigation systems, benches, walkways, parking areas
and restrooms related to a community garden. In such a project, community gardening
must be clearly identified in the SCORP as a needed outdoor recreation activity and
must be accessible to the general public in an equitable manner. Furthermore, L WCF
assistance is not available for fertilizer, seeds, tools, water hoses, nor gardens planned as
commercial enterprises.
L Renovated facilities. L WCF assistance may be available for extensive renovation or

redevelopment to bring a facility up to standards of quality and attractiveness suitable
for public use, if the facility or area has deteriorated to the point where its usefulness is
impaired, or outmoded, or where it needs to be upgraded to meet public health and
safety laws or requirements. However, such renovation is not eligible if the facility's
deterioration is due to inadequate maintenance during the reasonable life of the facility.
LWCF State Assistance Program Manual
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m. Professional facilities. Areas and facilities designed primarily for semi-professional or
professional arts or athletics, such as professional type outdoor theaters, professional
rodeo arenas and other similar facilities are not eligible for L W CF assistance.
n. Accessible facilities. LWCF assistance may be available for the adaptation of new or
existing outdoor recreation facilities and support facilities for use by persons with
disabilities. However, outdoor recreation facilities to be used exclusively by disabled
persons are not eligible unless such facilities are available to the general public or are
part of an outdoor recreation area that serves the general public.
o. Mobile recreation units. Mobile recreation units including playmobiles, skatemobiles,
swim.mobiles, show wagons, puppet wagons and porta-bleachers are not eligible for
LWCF assistance.
p. Zoo facilities. Outdoor display facilities at zoological parks are eligible to receive
LWCF assistance provided they portray a natural environmental setting serving the
animal's physical, social, psychological and environmental needs, and is compatible with
the activities of the recreationist. Traditional outdoor caging facilities and animal pens
are not eligible although Fund assistance can contribute to the renovation of such
facilities to achieve a more natural environmental setting as described above. Basic
winter/adverse weather housing quarters that are separate and distinct from enclosed
viewing and display areas and used in direct support of outdoor displays may also
receive assistance. Support facilities to serve the needs of the recreationist, such as
walkways, landscaping, comfort facilities, parking, etc. are also eligible. Other enclosed
or sheltered facilities such as indoor displays and permanent housing are not eligible for
Fund assistance.
5. Guidelines for eligible support facilities
a. Support facilities. L WCF assistance may be available for support facilities needed by
the public for outdoor recreation use of an area, such as roads, parking areas, utilities,
sanitation systems, restroom buildings, simple cabins or trail hostels, warming huts,
shelters, visitor information centers, kiosks, interpretive centers, bathhouses, permanent
spectator seating, walkways, pavilions, snack bar stands, and equipment rental spaces.
When appropriate, support facilities may be sheltered from the elements by providing a
simple roof or cover. Informational materials and leaflets are not eligible.
b. Operation and maintenance facilities. Facilities that support the operation and
maintenance of the recreation resource on which they are located are eligible, such as
maintenance buildings, storage areas, administrative offices, dams, erosion control
works, fences, sprinkler systems and directional signs. Regional and area wide
maintenance facilities are eligible provided the project sponsor agrees to include those
park and recreation areas served by the maintenance facility in the scope of the project
agreement and under the conversion provisions of Section 6(f)(3).of the.Act. Employee
residences and furnishings are not eligible.

---------------\'b7
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c. Beautification. The beautification of an outdoor recreation area is eligible provided it is
not part of a regular maintenance program and the site's condition is not due to
inadequate maintenance. This includes: landscaping to provide a more attractive
environment; the clearing or restoration of areas that have been damaged by natural
disasters; the screening, removal, relocation or burial of overhead power lines; and the
dredging and restoration of publicly owned recreation lakes or boat oasins and measures
necessary to mitigate negative environmental impacts.
d. Indoor facilities. L WCF assistance will not be provided for support facilities or portions
thereof that contribute primarily to public indoor activities such as: meeting rooms;
auditoriums; libraries; study areas; restaurants; lodges; motels; luxury cabins;
furnishings; food preparation equipment; kitchens; and equipment sales areas.
Bathhouses, public restrooms, maintenance sheds, etc., are potentially eligible for
L WCF assistance since their basic function is to provide support for outdoor recreation
facilities.
e. Pro rata basis. Support facilities that exclusively serve ineligible facilities are not
eligible. However, if support facilities will serve both eligible and ineligible facilities,
as may be the case with roads and sewers, assistance may be provided on a pro rata basis
for that portion of the support facility that will serve the eligible facilities, provided that
the eligible facilities are subject to the L WCF Act 6(±)(3} conversion provisions.
f. Roads. Roads constructed outside the boundaries of the recreation area or park are not
eligible, unless:
(1) They are, in fact, access roads to a designated park and recreation area and not part
of a state, county or local road system extending beyond or through the boundaries
of the area.
(2) The access corridor is owned or adequately controlled by the agency sponsoring or
administering the park or recreation area and included within the project's 6(±)(3)
boundary.
(3) The principal objective is to serve the park and visitors. Any use or service to
private parties must clearly be incidental to the primary use of the access road for
recreation purposes in which case assistance may be granted on a pro rata basis.
Roads designed to serve undesignated recreation areas or federal areas are not
eligible.
g. Equipment. Equipment required to make a recreation facility initially operational, and
certain supplies and materials specifically required under State Health Department
regulations may be eligible for assistance.
h. Must serve viable outdoor recreation area. Development projects in new or previously
undeveloped recreation areas may not consist solely of support facilities, unless they are
LWCF State Assistance Program Manual
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required for proper and safe use of an existing viable outdoor recreation area that does
not require additional outdoor recreation facilities (such as construction ofrestrooms at a
public nature study area), or unless necessary outdoor recreation facilities are being
developed concurrently with the L WCF assisted support facilities, or unless necessary
outdoor recreation facilities will be developed within a reasonable period of time. In the
latter two cases, the project agreement must include a provision that the non-L WCF
assisted outdoor recreation facilities are to be completed within a certain time frame
agreeable to the NPS, and if they are not, the L WCF monies will be refunded.
1.

Energy conservation elements. The energy conservation elements of an eligible outdoor
recreation facility and its support facilities are eligible for LWCF assistance. This
includes but is not limited to solar energy systems, earth berms, window shading
devices, energy lock doors, sodium vapor lights, insulation and other energy efficient
design methods and materials. In addition, power systems that minimize or eliminate a
facility's use of petroleum and natural gas are eligible including, but not limited to,
windmills, on-site water power systems, bioconversion systems, and facilities required
for the conversion of existing power systems to coal, wood, or other energy efficient
fuels.

6. Facility location requirements. Development projects may be located on lands and waters
owned by (or leased to in accordance with Chapter 3.C.2) the project sponsor that ensures
perpetual public use. In certain situations, however, the following conditions also apply:
a. Public school grounds. Public outdoor recreation areas and facilities for coordinated use
by the general public and by public schools, including colleges and universities, are
eligible for L WCF assistance provided such facilities are not part of the normal and
usual program and responsibility of the educational institution. Stadiums, stadium-like
seating, and portable bleachers are not eligible for L WCF assistance. Facilities needed to
solely meet the physical education and athletic program requirements of a school may
not receive L WCF assistance. This policy does not preclude exclusive school use of
certain facilities such as athletic fields, tennis courts, and swimming pools, at certain
times for instruction or competition provided the public outdoor recreation use remains
primary, and there is adequate public access at other times.
The grant application must include a schedule of the time the facility will be available to
the public. Additionally, adequate signs must be installed at the site, prior to final
payment on the project, indicating when the outdoor recreation facilities are available to
the general public. Adequate documentation must be provided in the L WCF application
that indicates awareness of an agreement to the .Section.6(f} provisions of the LWCF
Program by the school entity sponsoring the project.
b. Tourist areas. Public outdoor recreation and support facilities may be located in primary
or potential tourist market areas, provided their primary purpose is for public outdoor
recreation as opposed to entertainment or economic development, and provided they do
not create unfair competition with the private sector.

- - - - - -Effective
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- - -------•t• - c. Historic sites. Outdoor recreation and support facilities may be located on historic sites
or in conjunction with historic structures. This includes picnic areas, walkways and
trails on a historic property as well as visitor centers oriented to the outdoor facilities
and environment. However, the restoration or preservation of historic structures is not
eligible. In all cases, the project must be in accord with the National_Historic
P_i:~$fD.:_clJ!QP..f.\ft.Qf J9._(>_q_( see Chapter 4. C).
d. Utility sites. Assuming grantees possess adequate control and tenure of land and
specific agreement from the utility company, outdoor recreation and support facilities
may be located on utility company lands such as rights-of-way, reservoir lands, etc.
unless the recreation resource management plan of the utility's license application filed
with the Federal Energy Reg_ulatozy Commission indicates the facilities are to be
provided at the sole expense of the licensee.
e. Agricultural lands. Outdoor recreation and support facilities, such as demonstration
farms and wildlife management and hunting areas, may be planned by the project
sponsor in conjunction with agricultural activities, provided that the type and extent of
the agricultural activity is limited to that necessary to support the outdoor recreation
activity.
7. Guidelines for eligible sheltered facilities. For LWCF assisted swimming pools and ice
skating rinks located in areas which meet the cold climatic criteria described below, shelters
of permanent construction may partially or completely enclose these facilities to protect
them against cold weather conditions and thereby significantly increase the recreation
opportunities provided:
a. Funding limitation. A qualified State may use up to 10 percent of its annual
apportionment for eligible sheltered facilities. The amount to be charged against this
allowance will be computed based upon the Fund assistance provided for the entire
enclosed facility, rather than the Fund assistance provided only for the shelter.

If a State does not use the entire 10 percent of its fully obligated fiscal year
apportionment for sheltered facilities, the remaining balance may be credited to
subsequent apportionment allowances. For example, where only 5 percent of a fully
obligated fiscal year apportionment has been used, the subsequent fiscal year
apportionment allowance would be 10 percent plus the 5 percent balance carried over
from the previous fiscal year. A credit may be carried for two subsequent fiscal years.
If a Fund-assisted swimming pool or ice skating rink without a shelter is developed
under a project approved after September 28, 1976, and a separate project is later
submitted to shelter the pool or rink, the combined amount of Fund assistance provided
for both the facility and its shelter will be credited against available allowances. If the
Fund-assisted pool or rink was developed under a project approved prior to September
28, 1976, and a separate project is later submitted to shelter the facility, only the Fund
assistance provided for the shelter will be credited against available allowances.

------------\0
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Also, Fund assistance may be used to develop a shelter for a swimming pool or ice
skating rink that was not constructed with Fund assistance. In this case, only the cost of
the shelter will be credited against available allowances.
b. Use of non-federal funds for the shelter. State or local project sponsors may use their
own funds to.shelter existing or proposed Fund-assisted swimming pools or ice skating
rinks that are consistent with the requirements described below. In such cases, Fund
assistance provided to develop the pool or rink will not be credited against available
allowances. Proposals to shelter eligible facilities with state or local funds will be
approved by the State Liaison Officer and the appropriate NPS office.
Where the state or locally funded shelter is constructed concurrently with the Fundassisted facility, the total project cost included in the grant agreement will be that cost
attributable to the pool or rink facility only. LWCF assistance will only be used to fund
outdoor recreation facilities. Fund monies will not be used to cost share in indoor
facilities such as recreation centers. Engineering cost estimates and contract
specifications must separate the shelter costs from other project development costs.
When sheltering is to occur concurrently with the construction of the funded facility, the
NPS shall review the plans and cost accounts to ensure that LWCF monies are not used
in the sheltering.
Project sponsors may, without the use of LWCF monies, construct public indoor
facilities on a Fund assisted site when such facilities are compatible with the outdoor
recreation use of the site. NPS approval of such public facilities must be obtained prior
to construction in accordance with the procedures contained in Chapter 8.G.
c. Shelter requirements. Any facility assisted from or· eligible for assistance from the
L WCF and within a Section 6(f) boundary may be sheltered or enclosed at the expense
of the project sponsor. New sheltered facilities may also be constructed at the project
sponsor's expense, with NPS approval regardless of prevailing climatic conditions. To
be considered by NPS, a proposal to shelter or enclose a facility must:
(1) Be transmitted to the NPS by the SLO conveying the State's support of the

proposal;
(2) Include a completed Proposal Description.and Environmental Screenin_gForm
(PD/ESF) (see Chapter 4) providing:
-an explanation of the recreation uses that could typically occur outdoors with
recreation use clearly being the overall primary function;
-an explanation of how the proposal will not substantially diminish the outdoor
recreation values of a site;
-an explanation of how the proposed sheltered facility will be compatible and
significantly supportive of the outdoor recreation resources present and/or planned;

- - - - - - Effective
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- - --------an explanation how the proposal will benefit the total park's outdoor recreation use;
-the environmental screening form and selection of the appropriate NEPA pathway
per the PD/ESF. If the proposal is not eligible for a categorical exclusion, the
State/sponsor must produce an environmental assessment and make it available for
public comment per the L W CF NEPA process (see Chapter 4).
-assurance that the facility will be under the control of the public agency which
sponsors and administers the original park areas. However, operation of such
facilities may be carried out by a contractor or concessionaire provided that
sufficient controls are maintained by the sponsoring agency through a management
contract or concession agreement to ensure the maintenance of public recreation
values and access by the general public.
d. Cold climatic criteria. Sheltered ice skating rinks may be developed in communities
where the mean annual total snowfall is at least 24 inches or the normal daily mean
temperature for the coldest winter month is 30 degrees or less. Sheltered swimming
pools may be developed in communities where the normal daily mean temperature for
the month of June is 72 degrees or less. The official references for making these
determinations are the average temperature and the snowfall tables found in
~RillP.f!rntiY~.C1tmf!t!£.R.::im.for the United States published by the N;:i_t_i.9_11;:iJ__Qg~m1i9..::tll.9.
AtmosP.heric_Administration,_U._S._DeP.artment of Commerce. If climatic data is not
published for the community in which the project is located, the project sponsor should
contact the National Climatic Center to obtain the required data. The National Climatic
Center will be able to provide a mean annual total snowfall figure, and figures for the
normal daily mean temperature, based on data collected at the closest official weather
recording station. A copy of the cold climatic data used to make the determination of
eligibility shall be included with all project applications. A project sponsor eligible
under the original climatic criteria, based on data available as of September 26, 197 6,
would not become ineligible in a subsequent year solely on the basis of a change in the
data.
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PAINE HAMBLEN LLP
701 Front Avenue, Suite 101

P.O. Box E
Coeur drAlene, ID 83816
Telephone: (208) 664-8115
Facsimile: (208) 664-6338
ISBA# 2456

IN THE DISTRICT COURT OF THE FIRST WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife, and the marital commmrity
thereof,

Plaintiffs,
vs.

)

) Case No. CV 12-342
)

~
)

REPLY MEMORANDUM lN SUPPORT
OF DEFENDANT CITY OF
) PLUMMER'S MOTION FOR
) SUMMARY JUDGMENT

)
THE CITY OF PLUMMER, a politicitl
subdivision; WORLEY SCHOOL DISTRICT
44, a political subdivision; and
ACCELERATED CONSTRUCTION &
EXCAVATION LLC; an Idaho limited liability
company,

)
)

~

)
)
)
)

Defendants.
)
---~----------)
The plaintiffs Martin and'Lynn Hayes ("Hayes") have filed a response to the defendants'
motion for summary judgment, asserting that summary judgment is improper because there are
material issues of fact that would preclude summary judgment. The plaintiffs argue that the City
of Plummer ("City") is not immune from liability under the Idaho Recreational Use Statute
because the City received "compensation)) in the form federal grant money in 1976 when the
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property was deeded to the City. The plaintiffs further assert that the City is not entitled to
immunity because it receives "compensation" from the Worley School District ("District") in
exchange for the District's use of the property. The plaintiffs' arguments are unpersuasive and
not in line with Idaho Code § · 36-1604 or the case law interpreting the Idaho Recreational
Statute.
I. UNDISPUTED FACTS
1.

On October 13, 1976, the District deeded the Plummer School Park ("Park") to

the City. The City continues to hold title to the property in fee simple.
2.

In 1976, the City applied for federal funding from the Land and Water

Conservation Fund. The City sought the grant

for the purpose of establishing and developing a

public outdoor recreation park.
3.

The federal grant money received by the City was used primarily for the

development of an "outdoor recreation facility for general outdoor recreation use," including the
development of tennis courts, basketball courts, landscaping, horseshoe pits, picnic facilities,
softball diamonds and parking at the dedicated park site. (Exhibit 8 to Affidavit of Ockerlund).
4.

The District uses the Park and its playing fields for football games and other

school organized activities. The District does not pay a fee to the City for use of the football
fields.
5.

The plaintiff, Martin Hayes, did not pay an entrance fee when he attended his

grandson's Pop Warner football game at the Park on September 17, 2011.
6.

The District is responsible for scheduling organized events, games and activities

at the Park. Although the District had scheduled the Pop Warner football game, the game was
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not sponsored or promoted by the District Spectators and players at the Pop Warner game paid
no fee for participation or entry to the game. The game was open to the general public, free of
charge.
7.

The primary purpose of the Park is for recreation by the general public. Ml

outdoor recreation facilities on site are open and available for general public use without fee or
charge to the publk The Park's gate is continually open to the public and the public is invited to
use the Park at any time for recreational puxposes.
II. LEGAL ARGUMENT
The purpose ofldaho's Recreational Use Statute is to "encourage owners ofland to make
land and water areas available to the public without charge for recreational purposes by limiting
their liability toward persons entering thereon for such purposes.>' See Idaho Code§ 36-1604(d).
Idaho Code § 36-1604 does not define the tenn "charge," however, "there can be no doubt that
the legislature intended the term 'charge' to mean a consideration given in return for the express
and direct privilege of being allowed to utilize the property, in money or other thing of value."
Albertson v. Freemont County, 834 F. Supp.2d 1117, 1131 (D. Idaho 12"2"2011). Recreational

use statutes similar to Idaho Code § 36-1604 have been the focus of much litigation, where often
the issue is whether compensation or consideration was paid for the use of the land.
Traditionally, Idaho courts have extended imn::n:roity to land owners who open their property to
others on a gratuitous basis, as apart from those whose land is open for business reasons. See
Albertson, supra; Allen v. State, 136 Idaho 487, (Idaho, 2001); Carey v. State, 108 Idaho 921

(Idaho 1985); Ducey v. United States, 713 F.2d 504 (9 th Cir. 1983).
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1.
Fedel'al Grant Money Received to Establish and Improve the Park Does Not
Fall Under the Statutory Definition of "Chal'ge" or ~'Compensation."

The plaintiffs argue that the City received compensation for Hayes' entry into the Park

when it accepted federal grant money in 1976 and therefore, the City is not immune from
liability. Although the grant money was conditioned upon the Park being open to the public for
recreational purposes, the money was not given or paid in exchange for the public's right to use
the property. Instead, the grant money was used for the establishment of the Park and for the
purposes of improving the recreation area. The LWCF Assistance program was established by
the LCWF to stimulate, preserve, and develop "such quality and quantity of outdoor recreation
resources as may be available and are necessary and desirable for individual active
participation.>, (Affidavit of Jennifer Okerlund, Exhibit 18, p.2).
It is undisputed that the federal grant money received by the City was funding dedicated
to the establishment of the Park and improvements to the land so that the public could openly
enjoy the Park. The funding was used specifically for improvements to the Park site, including
the addition of tennis courts, basketball courts, picnic facilities, and other site improvements as
outlined in the grant application. (Affidavit of Jennifer Okerlund, Exhibit 8). The scope of the
project included the const:mction, renovation, site preparation, and similar activities ''essential for
the proper conduct of the project." (Affidavit of Jennifer Okerlund, LCSW State Assistance
Program Manual, Exhibit 18, pp 3-7).
The LCWF federal grant money was not allocated or intended to be an "entrance fee" for
all future Park users. If this court accepts the plaintiffs' argument that the federal grant money
paid for Hayes entrance into the Park, and in so doing for all Park users who entered the Park to
play Frisbee, watch a football game, or to have a picnic, the acceptance of federal grant money
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT
CITY OF PLUMMER'S MOTION FOR SUMMARY JUDGMENT - 4
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by a recreational landowner for any purpose would essentially vitiate the protections found in
Idaho Code § 36-1406, Any national forest, city park, or public recreation area that accepts or
relies on federal funding for creation, development, or upkeep would be exempted from the
provisions of the Recreational Use Statute. The Recreational Use Statute would be nothing more
than a mere pretense used to lure landowners into opening their property for recreational
purposes with the empty promise of immunity.
The City is entitled to immunity because the money granted through the LCWF
Assistance Program does not fall within the meaning of the term ''charge" or "compensation'' as
found in Idaho Code§ 36-1604.

2.

The Plummer City Park is Open to the Pu.blic on a Gratuitous Basis.

The plaintiffs assert that the underlying policy and proper analysis of immunity under
Idaho Code § 36-1604 focuses upon whether the landowner charged or received compensation
for use of the land, regardless of who provided the compensation. The plaintiffs cite to Twohig

v. US, 711 F. Supp 560 (D. Mont. 1998) and Ducey v, United States, 713 F. 2d 504 (9'!:J Cir.
1983) as persuasive case law for this matter. The defendants acknowledge that the Ducey court
and the Twohig court both indicated iu its analysis that "consideration need not come from the
ultimate user, but it must be paid by someone so as to create access to the premises." Twohig,

711 F. Supp at 564; See also Ducey, 713 F.2d at 514. However, the underlying holding in both
cases focuses upon whether or not the land owner derived an economic benefit from allowing
others to use his land for recreational purposes, or whether the land was gratuitously open to the

public.
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Under the reasoning and rationale of either the Ducey or the Twohig cases, the City is
immune from liability because it gratuitously opened the Park to the public for recreational
purposes. In Twohig, the Montana court applied the Idaho Recreational Statute to a claim arising
out of the deaths of three individuals who died at the Lolo Pass Winter Sports Area. Twohig, 711
F. Supp at 561. The decedents had purchased a Park n' Ski permit, required for use of the area if
a vehicle was parked in the area parking lot Id. at 562. The fee was charged for recreational
purposes at the Lolo Pass ski area and a portion of the revenues collected from the Lolo Pass
permits were remitted to the United States. Id. at 563. The court denied immunity under Idaho
Code § 36-1604, finding that the United States had received an economic benefit from the Park
n' Ski program in exchange for allowmg the land to be used for recreational purposes. Id. at

564. The court's holding was based on the rationale that the decedent's had not been allowed to
gratuitously use the Lolo Pass ski area and that the United States had received revenue from the
permits, a ''charge" under Idaho Code § 36-1604. Id. at 563.

In Ducey v. United States, 713 F. 2d 504 (9 th Cir. 1983), the court denied immunity to the
United States governmenti finding that the Government's receipt of a 1 ¾% of a concessionaire's

gross annual receipts at a cafe-store and from boat slip and trailer space rentals located in a
national :recreational area owned by the Government were sufficient to constitute a charge, or
"consideration," under the Nevada Recreational Use Statute. See Id. at 507. The 9th Circuit
differentiated between the entrepreneur~type landowner, whose land is open for business reasons;
from the landowner whom the statute encourages to open land on a gratuitous basis by the
promise of immunity. Id. at 511. Specifically, the Ducey court stated that "the consideration
exception is not simply a mechanical test to distinguish those recreational use cases that involve
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direct payment from user to landowner from those that do not Rather, it is intended to serve
more broadly as a proxy for differentiating the entrepreneur-landowner whose land is open for
business reasons from the landowner whom the statute encourages to open his land on a
gratuitous basis by the promise of immunity." Id. at 514.
The obvious purpose of recreational use immunity is to limit the liability of those who

allow others onto their property as a public service, not to provide immunity to those who
provide recreational activities for commercial gain. The City allows the public onto its property
as a public service to the Plummer community, the District and the Pop Warner athletic program.
The City is not out for commercial gain, nor does it receive any revenue for games, activities, or
organized events that take place at the Park. The Park's gate is open at all times for public
entrance and

the Park is open to the community for recreational activities, such as ball games,

soccer games, picnicking, dog walking and Frisbee throwing, all free of charge. (Affidavit of

Peter C. Erbland, Exhibit "B", Souder Depo., p. 62, 1. 25, p. 63, 1. 22; Affidavit of Michael T.
Howard, Exhibit 2, Sharrett Depo., p.18, lL 15-17).
When this court considers the distinction made in Ducey and Twohig and applies it to the
facts in this case, it is clear that the Park is land that is open to the public, not "open for
business," and that the Recreational Immunity Statute applies to the City.

3.

Use and Maintenance of the Park ls Not a "Charge" or "Compensation."

The City does not forfeit its immunity because the District maintains the City property for
scheduled games and activities. Immmrity has been extended where maintenance costs and fees
were allocated to the property owner from money received through mandatory snowmobile
registration fees. See Albertson v. Freemont County, 834 F. Supp.2d 1117 (D. Idaho 12-2-2011).

REPLY MEMORANDUM IN SDl'POR'f OF DEFENDANT
CfrY OF PLUMMER'S MOTION FOR SUMMARY JUDGMENT - 7

\ q

111$·---FEB/07/20l 4/FRI 01: 58 PM

-

-

- No,
FAX

H.½l

In Albertson, the National Forest Service and Freemont County had entered into a Cost-Share
Agreement concerning the operation and maintenance of a winter trail system within the Targhee
National Forest Id. at 1120. The purpose of the Cost-Share Agreement was to document
cooperation between the parties for the groomed snowmobile trails and to assign various
responsibilities related to the operation and maintenance of the trail system. Id.

Snowmobile

owners were charged a mandatory registration fee for the use of sno-wmobiles within the State of
Idaho and a portion of those fees were distributed to the Forest Service for upkeep and
maintenance of the trails. Id. at 1121. The court found that the snowmobile registration fee was
not a "charge'' for purposes of Idaho Code § 36-1406, because the fees were not paid for entry
onto the land, but instead for maintenance of the groomed trails. Id. at 1131-113 2.
Similar to the Cost-Share Agreement in Albertson, the City and the District entered into
the Joint Service Agreement (JSA), which provides that the District help :maintain the Park site.
The JSA's purpose is to assign various responsibilities for upkeep and maintenance of the Park
and the playing fields to the City and to the District It is undisputed that the City does not help
maintain the fields, schedule events, or pay for the utility costs associated with the Park.
However, it is also undisputed that the District does not pay a direct fee or charge for use or entry
onto the property for its school events and sporting activities, it only assumes the costs associated
with the upkeep, utilities, and maintenance of the playing fields. As in Albertson, the costs
associated with the maintenance of the Park should not be hel4 to be a "charge" or
"compensation" under the meaning of Idaho Code § 36-1604 because the costs are not paid to
the City for entry onto its land.
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The JSA does not create a question of fact as to whether the plaintiffs were charged for

entzy onto the City's property. The costs assumed by the District for maintenance and upkeep of
the park falls outside the definition of "charge" under the Idaho Recreation Statute. As such, the
defendants are entitled to sUJJJ.IDary judgment.
IV. CONCLUSION
The documents submitted by the plaintiffs do not defeat the defendants right to summary

judgment on all claims because the plaintiffs have failed to produce any evidence that the Hayes
were "charged'' for entrance into the park To the contrary, all evidence submitted shows that the
Hayes were pe:o:nitted into the Park, free of charge, for the purpose of watching their grandson
play football. The evidence submitted also shows that the District does not pay for its use of the

land. The gaie to the Park is continuously open to the public and the Park is used for various
recreational activities, free of charge. The City respectfully requests that this court grant this
defendant's motion for summary judgment.
DATED iliis~y of February, 2014.

PETER C. ERBL
Attorneys for Defendants City of Plummer
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ o f February, 2014, I caused to be served a
true and correct copy of the foregoing b;ti; ;~~od indicated below, and addressed to the
following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

Q ~ail to mth@winstoncashatt.com

VfAX to: 208 765-2121

H:\CDADOCS\00228\0027 l \PLEAD\Cl 45572

REPLY MEMORANDUM 1N SUPPORT OF ,DEFENDANT
CITY OF PLUMMER'S MOTION FOR SUMMARY JUDGMENT - 10

B

_.

WIIJ a!II SBJ
MAR/~ 1/2014/TUE 08: 41 AM

111!11

-

- No,
FAX

- ....

-

P, 002

PILED

P.Fllf Wl.\H COUHTY
2014 MAR.I, i PM 3: 20
BY;

d

_.OEPUT'\'

IN TIIE DISTRJCT COURT OF THE FIRST JUDICIAL DISTRICT OF
TIIB STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
MARTIN HAYES and LYNN HAYES,
husband and wife, and the marital community
thereof,
Plaintiffs,

vs.

THE CITY OF PLUMMER, a political
subdivision,
Defendant.

)
) Case No. CV 12-342
)
)
ORDER ON DEFENDANT CITY OF
PLUM.MER'S MOTION FOR
SUMMARY JUDGMENT

l
)
)
)

~

)
)
)

This matter was heard before the Honorable Fred M. Gibler, District Judge, on February
14, 2014, on the motion for summary judgment filed by defendant City of Plummer. Plaintiffs

were represented by Michael T. Howard of Winston and Cashatt, and defendant was represented
by Peter C. Erbland of Paine Hamblen LLP. The court having considered the files and records of

this case, as well as the arguments of counsel,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the defendant's motion
for summary judgment is granted for the reasons stated by the court on the record.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the claims asserted by

the plaintiffs herein. be and are hereby dismissed with prejudice.
DATED this _1l day of

fY\

~vb ,2014.

FRED M. GIBLER, District Judge

CLERK'S CERTIFICATE OF SERVICE

M\£\ rcLI\ ,

I HEREBY CERTIFY that on the \ \
day of
2014, I caused to be
served a tme and conect copy of the foregoing by the method indicated below, and addressed to
the following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814
0 Email to mth@winstoncashatt.com
FAX to: 208 765-2121

~

Peter C. Erbland
Paine Hamblen LLP
POBoxE
Coeur d'Alene ID 83816-2530

D Email to peter.erbland@painehamblen.com
'iZf FAX to: 208 664-6338

r

a

By: _ _ _ _ _ _ _ _ _ _ __
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
:MARTIN HAYES and LYNN HAYES,

)

husband and wife, and the marital community
thereof,

) Ca5e No. CV 12-342
)
)
) JUDGMENT
)
)
)
)

Plaintiffs,

THE CITT OF PLUMMER, a political
subdivisio,1,

)
)
)

Defendant.

))

----------------

This matter, having come before the court upon defendant's motion for summary and the

comi having rendered its decision granting defendant's motion;

ff IS HEREBY ORDERED, ADJUDGED AND DECREED that defendant is awarded
judgment on all claims in plaintiffs' complaint and the same hereby is dismissed with prejudice.
DATED thisl{_ day of

ftl ,._,/- ,2014.

FRED M. GIBLER, District Judge
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CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the
\ ( day of { '-"---'-'"----'-'""-\--·' 2014, I caused to be
served a true and correct copy of the foregoing by the me od indicated below, and addressed to
the following:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814
D Email to mth@winstoncashatt.com
~FAX to: 208 765-2121
Peter C. Erbland

Paine Hamblen LLP
POBoxE
Coeur d'Alene ID 83816-2530
D Email to peter.erblaud@painehamblen.com

)i?l' FAX to: 208 664-6338

H:\CDADOCS\002:Z8\00260\Fl-)?AP\Cl 46025/djg

JUDGMENT-2

By:_d
__

PETER C. ERBLAND
PAINE HAMBLEN LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816
Telephone: (208) 664-8115
Facsimile: (208) 664-6338
ISBA # 2456

Il~ THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

MARTIN HAYES and LYNN HAYES,
husband and wife, and the marital community
thereof,
Plaintiffs,
vs.
THE CITY OF PLUMMER, a political
subdivision,
______
D_e_fe_n_d_an_t_s_ _ _ _ _ _ _

)
) Case No. CV 12-342

~

) DEFENDANT'S MEMORANDUM OF
) COSTS
)
)
)
)
)
)

~

Pursuant to Rule 54(d) of the Idaho Rules of Civil Procedure, defendant, the City of
Plummer, hereby submits and files the following Memorandum of Costs in the above-entitled
matter:

COSTS AS A MATTER OF RIGHT PURSUANT TO RULE 54(d)(l)(C):
(9) and (10) Charges fo:r :reporting and transcribing of a deposition taken in
preparation fo:r trial of an action, whether o:r not read into evidence in the trial of an
action:

DEFENDANT'S MEMORANDUM OF COSTS - 1

•

- ----- -

.. - ..
1

Martin K. Hayes:
Lynn M. Hayes:
Deborah Argelan:
Richard Wienclaw:
Stacey S. Sounder:
Judi Sharrett:

$ 300.50
1
$ 123.75

$ 96.90
$ 128.00
$ 273.75
$ 127.25
$1,050.15

TOTAL:

TOTAL COSTS AS A MATTER OF RIGHT PURSUANT TO IRCP 54(d)(l)(C):
TOTAL:

$1,050.15

The foregoing statement of costs were actually incurred on behalf of defendant in this
action, and to the best of the knowledge and belief of the undersigned, they are correct and in
compliance with Rule 54(d) of the Idaho Rules of Civil Procedure. The foregoing Memorandum
of Costs is supported by the Affidavit of Peter C. Erbland filed herewith pursuant to IRCP
54(d)(5).
DATED thisdftilay of
I-

/{;z/t;tfJ/lf' , 2014.
I

PAINE HAMBLEN LLP
/

//

/,_,)

//

JY 7

/

//"--

r

/

By:_,_/_ _;;~=/=--='-\,.,,.~_,,_,------PETER C. ERBLA'ND_
Attorneys for Defendant City of Plummer

1

These figures are 1/2 of the actual costs, which were paid on behalf of City of Plummer by its insurer,
ICRMP. The other 1/2 were paid by the insurer for co-defendant, Accelerated Construction.

DEFENDANT'S MEMORANDUM OF COSTS - 2

CERTIFICATE OF SERVICE

<1

{V\_

•

L\, ,

I HEREBY CERTIFY that on the J,'7'' day of l\,Lr:; ( (
2014, I caused to be
served a true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
i

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

D E;::Mail to mth@winstoncashatt.com
[J./f AX to: 208 765-2121
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COURT REPORTING SERVICE, It
FED ID NO. 82-0298125

"Excellence in Court Reporting Since 1970"

Billed to:

Billed:
Andrew C. Bohrnsen
Law Office of Andrew C. Bohrnsen, P.S.
505 W. Riverside Ave.
Ste. 400

S1nith,
;---.LLC

Spokane, WA 99201-3708

Job#

(6972C2)

Invoice #

Claim#

912C5

v. City of Plummer

Case:

Hayes

Witness:

Martin Kendrick Hayes
5/9/2013 9:12:00 AM

Date:

5/23/2013

COPY RECEIVED

Charges:
Orig & 1 Transcript Fee
Hourly Appearance Fee
Exhibits - Color

$3.75
$40.00
$1.00
$10.00

Shipping & Handling 5/21/13

120

3.5
1
1

Sub Total
Payments
Balance Due

$450.00
$140.00
$1.00
$10.00
$601.00
$0.00
$601.00

REBILL/NG 07/30/2013

(Return this section with check)

Billed to:
Invoice#
Billed:
Amount Due:

Andrew C. Bohrnsen
912C5

5/23/2013
$601.00

SOUTHERN OFFICE

NORTHERN OFFICE

42 l \V. Franklin Street
P.O. Box 2636 Boise, llJ 83701-2636
208-345-96 I I 208-345-8800 (fox)
1-800-234-961 l
email courtreportcrs([(m-mservicc.corn

816 E. Sherman i\ve. St<.:. 7
Coeurd'1\knc. [D 83814-4921
208-765-1700 208-765-8097 (fax)
1-800-879-1700
email csmith@nm1courr.com

Remit Payment

[ ]

Remit Payment [ ]
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& M COURT REPORTING SERVICE, lf\l
FED ID. NO. 82-0298125

"Excellence in Court Reporting Since 1970"

Billed to:

5/23/2013

Billed:
Andrew C. Bohrnsen
Law Office of Andrew C. Bohrnsen, P.S.
505 W. Riverside Ave.
Ste. 400
Spokane, WA 99201-3708

Job#

(6973C2)

Invoice#

Case:

Hayes v. City of Plummer

Witness:
Date:

Lynn Marie Hayes
5/9/2013 12:17:00 PM

913C5

Claim#

Charges:
Orig & 1 Transcript Fee

$3.75

54

$202.50

Hourly Appearance Fee
Exhibits - Color
Shipped 5/21/13

$40.00
$1.00
$0.00

1

$40.00
$5.00
$0.00

5

1

Sub Total
Payments

Balance Due

$247.50
$0.00
$247.50

REBJLLING 07/30/2013

(Return this section with check)

Billed to:
Invoice#
Billed:
Amount Due:

Andrew C. Bohrnsen
913C5
5/23/2013
$247.50

SOUTHERN OFFICE

NORTHERN OFFICE

42 l W. Franklin Street
P.O. Box 2636 Boise, ID 83701-2636
208-345-96 l I 208-345-8800 ( fax)
l -800-234-961 l
email courtreporters@m-mservice.com

816 E. Sherman Ave. Ste:. 7
Coeur d'Alene, fD 83814-492!
208- 765-1700 208-765-8097 (fax)
1-800-879- I 700
email csmith~!;mmcourt.com

Remit Payment

r]

Remit Paym<.:nt

f ]

d\ \

---------

& M COURT REPORTING SERVICE, INL,
FED ID. NO. 82-0298125

"Excellence in Court Reporting Since 1970"

Billed to:

Billed:

8/1/2013

Peter C. Erbland
Paine Hamblen, LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816-2530

Job #

(7126C2)

Invoice #

1251 0C1

Case:

Hayes v. City of Plummer

Witness:
Date:

Deborah Argelan - 30(b)(6) City of Plu
7/15/2013 9:06:00 AM

Claim#

Charges:
Copy of Deposition

$1.95

B&W Exhibits Attached to Transcript

$0.25

47
21

Sub Total
Payments
Balance Due

$91.65
$5.25

$96.90
$0.00
$96.90

We accept Visa and MasterCard

(Return this section with check)

Billed to:
Invoice#
Billed:
Amount Due:

Peter C. Erbland

12510C1
8/1/2013
$96.90

SOUTHERN OFFICE

NORTHERN OFFICE

42 I W. Franklin Street

816 E. Sherman Ave, Ste. 7
Coeur d'Alene, ID 83814-4921

P.O. Box 2636 Boise, ID 83701-2636
208-345-96 I I 208-345-8800 (fax)
l-800-234-96 l l

email courtreporters@m-mservice.com
Remit Pavment f l

208-765-1700 208-765-8097 (fax)
1-800-879-l 700
~ ,.

email csmith@mmcourt.com 0
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. & M COURT REPORTING SERVICE, INC.
FED ID. NO. 82-0298125

..
-

"Excellence in Court Reporting Since 1970"

Billed:

Billed to:

8/5/2013

Peter C. Erbland
Paine Hamblen, LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, Ttr''s3'816-25~-

Job#

(7131C2)

Invoice#

Case:

Hayes v. City of Plummer

Witness:
Date:

Richard Wienclaw
7/16/2013 2:25:00 PM

12518C1

Claim#

Charges:
Orig & 1 Transcript Fee
Appearance Fee Billed to Mr. Howard
B&W Exhibits Attached to Transcript

$3.75
$0.00
$0.25

34

1

2

$127.50
$0.00
$0.50

Sub Total
Payments

$128.00

Balance Due

$128.00

$0.00

We accept Visa and MasterCard

(Return this section with check)

Billed to:
Invoice#
Billed:
Amount Due:

Peter C. Erbland
12518C1
8/5/2013
$128.00

SOUTHERN OFFICE

NORTHERN OFFICE

42] W. Franklin Street

8 I6 E. Sherman Ave, Ste. 7
Coeur d'Alene, ID 83 8 I 4-492 I
208-765-1700 208-765-8097 (fax)
1-800-879-1700
email csmith@mmcourt.com

P.O. Box 2636 Boise, ID 83701-2636
208-345-96 l I 208-345-8800 (fax)
I-800-234-96 l I
email courtreporters@m-mservice.com

Remit Payment f 1

\

----
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, & M COURT REPORTING SERVICE, 11~'-'·

FED ID. NO. 82-0298125
"Excellence in Court Reporting Since 1970"

Billed to:

Billed:

8/6/2013

Peter C. Erbland
Paine Hamblen, LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816-2530

Job#

(7130C2)

Invoice#

Case:

Hayes v. City of Plummer

Witness:
Date:

Stacey Scott Sounder
7/16/2013 1:04:00 PM

12521C1

Claim#

Charges:
Orig & 1 Transcript Fee
Appearance Fee Billed to Mr. Howard
No Exhibits

$3.75
$0.00
$0.00

Sub Total
Payments
Balance Due

73
1
1

$273.75
$0.00
$0.00

$273.75
$0.00
$273.75

/

We accept Visa and MasterCard

(Return this section with check)

SOUTHERN OFFICE
421 W. Franklin Street
P.O. Box 2636 Boise, ID 83701-2636
208-345-96 I I 208-345-8800 (fax)
l-800-234-96 I I
email courtreporters@m-mservice.com

Remit Pavment

r

l

Billed to:
Invoice#
Billed:
Amount Due:

Peter C. Erbland
12521C1
8/6/2013
$273.75
NORTHERN OFFICE
816 E. Sherman Ave, Ste. 7
Coeur d'Alene, ID 83814-4921
208-765-1700 208-765-8097 (fax)
;;;) \
1-800-879-1700
email csmith@mrncourt.com

.

L\

11m

1111

111111

1111

Im

-

11!11

-

..

& M COURT REPORTING SERVICE,

FED ID. NO. 82-0298125
"Excellence in Court Reporting Since 1970"

Billed:

Billed to:

8/27/2013

Peter C. Erbland
Paine Hamblen, LLP
701 Front Avenue, Suite 101
P.O. Box E
Coeur d'Alene, ID 83816-2530

Job#

(1695C1)

Invoice#

12577C1

Case:

Hayes v. City of Plummer

Witness:
Date:

Judi Sharrett 30(b)(6) - Plummer-Worl
8/15/2013 1:06:00 PM

Claim#

Charges:

Orig & 1 Transcript Fee
Appearance Fee Invoiced to Mike Howard
B&W Exhibits Attached to Transcript

$3.75
$0.00
$0.25

33
1
14

Sub Total
Payments
Balance Due

$123.75
$0.00
$3.50

$127.25
$0.00
$127.25

We accept Visa and MasterCard

(Return this section with check)

Billed to:
Invoice#

Billed:
Amount Due:

Peter C. Erbland
12577C1
8/27/2013
$127.25

SOUTHERN OFFICE

NORTHERN OFFICE

42 l W. Franklin Street
P.O. Box 2636 Boise, ID 83701-2636
208-345-9611 208-345-8800 (fax)
1-800-234-96 I I
email courtreporters@m-mservice.com

816 E. Shemrnn Ave, Ste. 7
Coeur d'Alene, ID 83814-4921
208-765-1700 208-765-8097 (fax)
1-800-879-1700
email csmith@rnmcourt.com

Remit Payment [ ]

Remit Payment [ l

B-111!1-)UIIII
1-50::J-838-1416

1

1111

Winston & Cashatt

5

MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation
250 Northwest Boulevard, Suite 206
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

6

Attorneys for Plaintiffs

2

3

4

-

-

-

04-22-2014
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7
8

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

9

10
11
12

MARTIN HAYES and LYNN HAYES,
husband and wife and the marital community
thereof,
Plaintiffs/Appellants,

13
14

15
16

17
18

21
22
23

NOTICE OF APPEAL

vs.
THE CITY OF PLUMMER, a political
subdivision, and WORLEY SCHOOL
DISTRICT 44, a political subdivision; and
ACCELERATED CONSTRUCTION &
EXCAVATION, LLC, an Idaho Limited
Liability Company,

19
20

Case No. CV-2012-342

Defendant/Res ondent.
TO:

THE ABOVE NAIVIED RESPONDENT, THE CITY OF PLUMMER, AND ITS ATTORNEY,
PETER C. ERBLAND; AND THE CLERK OF THE ABOVE ENTITLED COURT

NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellants, Martin Hayes and Lynn Hayes, husband and wife and the

24

marital community thereof, appeal against the above named Respondent to the Idaho Supreme Court

25

from the Judgment entered March 11, 2014; and the Order on Defendant City of Plummer's Motion for

26

Summary Judgment entered March 11, 2014, Honorable Fred M. Gibler presiding.
NOTICE OF APPEAL - PAGE i

~~eloW~

A PROFESSIONAL SERVICE CORPORATION
250 Northwoot Blvd~ Suita 200
Coout d' Alana. Idaho 83814

Phoos: (209) 657-2103

1111

§ii&i

-

1
2
3

4

11111
Winston

1-509-838-1416

2.

3.

a.

b.

Plummer-Worley Joint School District's permission and use.
4.

No Order bas been entered sealing all or any portion of the record.

5.

The appellant requests the preparation of the following portions of the transcript in

electronic and hard copy:
a.

16
6.

The appellant requests the following documents to be included in the clerk's record in

addition to those automatically included under Rule 28 I.A.R.:
a.

Defendant City of Plummer's Motion for Summary Judgment, dated 10/10/13

b.

Memorandum in support of Defendant City of Plummer's Motion for Summary
Judgment, dated 10/10/13.

C.

23

25

Reporter's transcript of hearing on the City of Plummer's Motion for Summary
Judgment, dated February 14, 2014.

21

24

Whether the District Court erred in granting summary judgment, where issues of
fact existed regarding whether Hayes entered School Park under the scope of

15

22

Whether the District Court erred in ruling that Plummer-Worley Joint School

Recreational Use Statute, I.C. §36-1604.

11

20

3 /5

and scheduling of "School Park" did not constitute "compensation" under Idaho'

10

19

04-22-2014

District's payment of all utilities, and provision all improvements, maintenance,

9

18

---

1111111

Motion for Summary Judgment on the following basis:

8

17

m11

Appellants appeal from the District Court's Order granting Defendant City of Plurnmer's

7

14

-

That Appellants have a right to appeal to the Idaho Supreme Court, and the Judgment and

6

13

BIi

Order described in Paragraph 1 above are appealable Orders under and pursuant to Appellate Rule 11.

5

12

'la

& Cashatt

Affidavit of Peter Erbland in support of Defendant City of Plummer' s Motion for
Summary Judgment, dated 10/10/13.

d.

Affidavit of Deborah Argelan in support of Defendant City of Plummer' s Motion

for Summary Judgment, dated 10/10/13.

26
NOTICE OF APPEAL- PAGE 2

~~~~~
A ?ROFESS!ONAL SEF!\/!CE CORPORATION
250 Notlhwsat Blvd~ Soila 2ll6
Gosur d' Alen&. ldllho 83814
Fhooo: (2{)B) 667-2103

~

-

-

1-509-838-1416

-

WinstonI.Ill
& Cashatt

1

e.

2

--

Plaintiff's Response to Defendant's Motion for Summary Judgment, dated

f.

Affidavit of Michael T. Howard, dated 1/31/14.

4

g.

Affidavit of Jennifer Okerlund, dated 1/29/14.

5

h.

Reply Memorandum in support of Defendant City of Plummer' s Motion for

6

Summary Judgment, dated 2/7/14.

7

i.

8

12

Order on Defendant City of Plummer's Motion for Summary Judgment, dated
3/11/14.

9

11

4/5

1/31/14.

3

10

ram

04-22-2014

j.

Judgment dated 3/11/14.

7.

The appellant request NO exhibits.

8.

I certify:
(a)

13

That a copy of this Notice of Appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:

14
Byrl Cinnamon, Court Reporter
Shoshone County Courthouse
700 Bank Street
POBox527
Wallace, ID 83873-0527

15
16

17
18

(b)

preparation of the Reporter's transcript.

19
20

That the Clerk of the District Court has been paid the estimated fee for

(c)

That the estimated fee for preparation of the clerk's or agency's record has been
paid.

21
22

(d)

That the appellate filing fee has been paid.

23

(e)

That service has been made upon all parties required to be served pursuant to

24

Idaho Appellate Rule 20.

25
26
NOTICE OF APPEAL- PAGE 3

~ti!JJhn~rfedatt
A PROFESSIONAL SERVICE COR?OFIAT!ON
250 Nar!lw;em Blvd .• Suits 2llfl

Coaur d' Alen&. ldaho83ll14
Phooe: (208) 567-2103

d\

a ..;1

____ ____ _
,,.,,

1-509-838-1416

1

DATED this

&di

04-22-2014

Winston & Cashatt

22j

-

-
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day of April, 2014.

2
3

Mio{AEL T. HOWARD, ISB No. 6128
WlNSTON & CASHATT, LAWYERS, a Professional
Service Corporation
Attorneys for Plaintiffs

4
5
6

7
8

9

10
11

12

13
14

I hereby certify that I caused a true and
complete copy of the foregoing to be D mailed,
p?stage pr~paid; D ~and deljve'.:d; ~ sent
via facsimile on Apnl dd~ ,.2014, to:
Peter C. Erbland
Paine Hamblen LLP
Post Office Box E
Coeur d'Alene, ID 83816-0328
Fax: (208) 664-6338
Attorney for Defendant, City of Plummer

15

Byrl Cinnamon, Court Reporter
Shoshone County Courthouse
700 Bank Street

16

POBox527
Wallace,ID 83873-0527

17
18

19
20
21

528929

22

23
24
25
26
NOTICE OF APPEAL - PAGE 4
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A PROFESSIONAL SERVICE CORPORATION
250 Norttwl!m Blvd~ Suilll 2!!6

Coourd' Jllane. ldaho83814
Phoo!l: (2lJB) 1167-2103

tit§!

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF IDAHO,
IN AND FOR THE COUNTY OF COUNTY BENEWAH
Martin Hayes and Lynn Hayes,
Husband and wife and the marital
Community therof,

)

)
)

)
Plaintiff/Appellants
Vs.

The City Of Plummer, a political
subdivision and Worley School
District 44, a political subdivision,
Accelerated Construction &
Excavation,
LLC, and Idaho Limited Liability
Company,
Defendant I Appellant

DISTRJCT COURT NO: CV12-342
SUPREME COURT CASE# 42125

)

)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE

I, DEANNA BRAMBLETT, Deputy Clerk of the District Court of the First Judicial
District of the State ofldaho, in and for the County of Benewah, do hereby certify that I have
personally served or mailed, by _X United States mail,

hand delivery, one copy of the

Clerk's Record and Court Reporter's Transcript to the following Attorney's in this cause as
follows:

Michael T. Howard
Winston & Cashatt
250 Northwest Blvd, Ste. 206
Coeur d'Alene, ID 83814

Peter C. Erbland
Paine Hamblen LLP
POBOXE
Coeur d'Alene, ID 83816-2530

CERTIFICATE OF SERVICE - 1

0

. - - .. this

f#&J

1111

11111

11111

1111

IIIIPB

-

-

IN WITNESS WHEREOF, I have hereunto set my hand the affixed seal of the said Court
day of~'---L.J-U<+-' 2014
DEANNA BRAMBLETT, Clerk of the Court

By (
Stacy A Bradb

\

CERTIFICATE OF SERVICE-2

_ .........
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

Martin Hayes and Lynn Hayes,
Husband and wife and the marital
Community thereof,

)
)
)
)
)
Plaintiff/Appellants
)
Vs.
)
)
)
The City Of Plummer, a political
subdivision and Worley School
)
District 44, a political subdivision, and )
Accelerated Construction & Excavation, )
)
LLC, and Idaho Limited Liability
Company,
)

DISTRICT COURT NO: CV2012-342

SUPREME COURT CASE# 42125

CERTIFICATE OF RECORD

Defendant /Respondents

I, DEANNA BRAMBLETT, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Benewah, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled under my direction as, and is a true and correct
record of the pleadings and documents that are automatically required under Rule 28 of the Idaho
Appellate Rules, as well as those requested by Counsels. I further certify that the Notice of Appeal
was filed in the District Court on April 22 nd , 2014.

DEANNA BRAMBLETT
CLERK OF THE DISTRICT COURT

c::=~

BJ':~fiA

f2

iv\

Stacy A Bradb'(j°eputy Clerk
CERTIFICATE OF RECORD

\

u

{?(V,'.Jj\a,C\\o_.~

